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I. STATEMENT
1. D & J Transportation, LLC (D&J or Applicant), initiated the captioned proceeding on October 17, 2012, by filing an application seeking authority to operate as a contract carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).  

2. On October 25, 2012, Staff of the Commission (Staff) issued a deficiency letter to Applicant noting the application requirements and requesting that Applicant file additional information related to Applicant’s managerial, operational, and financial fitness.

3. On October 22, 2012, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed as follows:

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of 
passengers  

between 643 Camino Del Rio, Durango Colorado 81303 and all points in Silverton, Colorado.

RESTRICTION:
This application is restricted to providing  transportation services for Mountain Waters Rafting LLC, 643 Camino Del Rio, Durango, Colorado 81303.  

4. On November 5, 2012, Applicant made filings in this Docket in response to the request of Staff for additional information.

5. On November 20, 2012, Durango Transportation, Inc. (Durango Transportation or Intervenor), filed their Petition Intervention through counsel.  The filing included Commission Authority No. 14196 held by Durango Transportation.

6. On November 28, 2012, the Commission deemed the application complete and it was referred to an Administrative Law Judge (ALJ) for disposition and then assigned to the undersigned ALJ.

7. Interim Order No. R12-1419-I, issued on December 11, 2012, set a procedural schedule for the matter and ordered the Applicant to make filings regarding representation.  Applicant was required to file their disclosure of witnesses and exhibits on or before January 2, 2013 and a filing concerning representation by December 24, 2012. 

8. If the Applicant wished to proceed without an attorney, it was ordered to file, on or before December 24, 2012, a verified (i.e., sworn) statement that:  (1) established that it is a closely-held entity; i.e., that it has no more than three owners and that the following conditions were met:  (a) the amount in controversy did not exceed $10,000; (b) that identifies the individual who will represent it in this matter; and (c) establishes that the identified individual is a person in whom the management of the party is vested or an officer of the company and provides the administrative agency with evidence, satisfactory to the agency, of the authority of the officer to represent the closely-held entity.

9. On December 24, 2012, Applicant filed their request for pro se status. The filing met all of the requirements of Interim Order No. R12-1419-I, although it was not a sworn statement.

10. On January 2, 2013, Applicant filed its, but failed to include a witness list. 

11. On January 4, 2013, Durango Transportation filed their Motion to Dismiss and their Motion for Change of Venue.

12. On January 9, 2013, Applicant filed a revised request for pro se status which included a sworn statement.  On the same day Applicant also made a supplemental filing of a witness list. 

13. On January 18, 2013, Applicant filed a response to the Motion to Dismiss and an objection to the Motion to Change Venue.

14. By Interim Order, R13-0107-I, issued January 22, 2013, Intervenor’s Motion to Dismiss Application and Motion to Change Venue were denied.

15. On January 28, 2013, Intervenor filed his Motion to Permit Late Filing of Exhibits, Motion for Witnesses to Appear by Telephone, and Attorney’s Motion to Withdraw.  

16. On February 4, 2013, by Interim Order No. R13-0161-I, Intervenor's Motion to Permit Late Filing of Exhibits, Motion for Witnesses to Appear by Telephone, and Attorney’s Motion to Withdraw, were granted.

17. At the scheduled time and place, the ALJ called the hearing to order.  All parties appeared, Mr. Daniel Bechtel represented the Applicant and Mr. Arthur J. Olson represented the Intervenor, Durango Transportation. 

18. During the course of the hearing, oral testimony was offered by 
Mr. Daniel Bechtel on behalf of Applicant and by Ms. Patti Wilson, Mr. Danny Huntsman, Mr. Kevin O’Connor, Mr. John Wright and Mr. Arthur J. Olson on behalf of Durango Transportation.  Hearing Exhibits 1 through 22 were identified, offered, and admitted into evidence. Hearing Exhibit 23 was neither offered nor admitted into evidence.  Administrative Notice was taken of the application and supplements to the application and the entire Court file of the docket.  

19. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision. 

II. FINDINGS OF FACT
20. Applicant, D & J Transportation, is a limited liability corporation with two owners, Daniel Bechtel and James Wilkes.  

21. Daniel Bechtel and James Wilkes are also the owners of Mountain Water Rafting (MWR) located in Durango, Colorado.

22. MWR was sold to Mr. Bechtel and Mr. Wilkes in January of 2012. Prior to the 2012 rafting season, MWR was owned by Mr. Casey Lynch.

23. Mr. Lynch had operated MWR for 30 years before he sold the business to Messrs. Bechtel and Wilkes. MWR sells packages that consist of a rafting trip and then a train trip on the Durango and Silverton Narrow Gage Railroad (Railroad). Customers can either start the day with a ride on the train to Silverton and then be transported back to Durango by a shuttle van for the raft trip or start the day with the raft trip and then be transported to Silverton by shuttle van and then ride the train back to Durango.

24. In 2005, Mr. Lynch approached Durango Transportation and entered into an agreement with Durango Transportation to provide the shuttle transportation for the raft and rail packages.  During the time of the agreement between Mr. Lynch and Durango Transportation, Mr. Danny Huntsman was the driver who drove the shuttle between Durango and Silverton. He also coordinated the customers of MWR and assured that all passengers had reservations and that the proper numbers of passengers were on the shuttle van.  

25. Mr. Huntsman would also sell tickets for transportation to Durango to passengers, who were not customers of MWR, if all of the seats in the shuttle van were not occupied by MWR rafting customers. 

26. While Mr. Huntsman waited for the customers of MWR, a sign was placed on the shuttle van designating it as the vehicle for MWR.  The sign would be taken off once the trip to Durango was started.

27. The shuttle vans used by Durango Transportation, at the time Mr. Lynch owned MWR and today, are able to hold up to 15 passengers. 

28. During the shuttle van trip, Mr. Huntsman would provide a scenic tour for the riders of the shuttle van through the San Juan Skyway.
  Mr. Lynch was satisfied with the services provided by Mr. Huntsman as a driver.

29. In April of 2012, a meeting was held with the new owners of MWR and Messrs. Huntsman and Olson of Durango Transportation.  At the meeting plans were made for how transportation of customers of MWR would be conducted during the 2012 rafting season. 

30. At the meeting in April of 2012, the new owners of MWR discussed their desire for the drivers of Durango Transportation to provide an interpretive tour during the ride back to Durango.  They also expressed a desire for the drivers to stop at different points along the trip for MWR customers to take photographs of the scenery.  MWR did not provide written instructions to Durango Transportation.

31. Shortly after this meeting, Mr. Huntsman became sick and was unable to continue his work with Durango Transportation.  Mr. Huntsman did not work with Durango Transportation at all during the 2012 rafting season and did not transport any MWR customers in 2012. 

32. During the 2012 rafting season, MWR was generally not satisfied with the services provided by Durango Transportation. MWR believed the services provided by Durango Transportation were inadequate in the following ways:

a)
All of the vehicles were 15 passenger vans. The vans were over crowed and did not provide the ability for their customers to comfortably enjoy the scenic journey.

b)
The vans did not have the MWR insignia on their side and provided no advertising for MWR.

c)
The vans were often either late or too early at their destination.

d)
The drivers were not trained as tour guides and were not knowledgeable about rafting. 

e)
Durango Transportation failed to provide a set schedule for trips. 

f)
Durango Transportation provided transportation to customers other than MWR customers on MWR trips. 

g)
An incident on August 7, 2012, in which the Durango Transportation vans were late in taking MWR customers back to Durango thereby, causing the rafting portion of the package to be cancelled. MWR made refunds to their customers due to the cancelled raft trip.

h)
An incident, where a driver for Durango Transportation, had a ringtone on his phone which contained offensive language.  The ringtone was heard by customers of MWR, including children.

33. MWR does not believe Durango Transportation can meet their needs for the upcoming rafting season. MWR believes that continued use of Durango Transportation will endanger their contract with the Railroad and put the entire business at risk. 

34. MWR was not satisfied with the services provided by Durango Transportation during the 2012 rafting season.

35. D&J was formed by the owners of MWR to service only the customers of MWR. 

36. Mr. Bechtel has a B.A. in mathematics and Mr. Wilkes has a B.A. in philosophy. Both of the owners of D&J have owned various businesses over the last seven years.  Some of these businesses have included rafting companies, contracting companies, snow removal, and property maintenance.

37. The owners of D&J have a total of $60,000 to invest in the start up of the company and access to an additional $20,000 if necessary from MWR. D&J intends to purchase two minibuses that can hold 15 passengers each and a 32-passenger coach.

38. The vehicles that D&J intends to purchase are tailored to the needs of MWR. The vehicles will also have MWR signage and MWR insignias on the side of each of the vehicles.  They intend to hire guides to provide a tour in addition to transportation, which comports with the product MWR is selling to potential customers. Some of the drivers will be employees of MWR who can answer specific questions about rafting and the MWR product line.

39. D&J also proposes to exclusively transport customers of MWR. Only customers of MWR shall be allowed to travel between Silverton and Durango.  D&J shall not transport any other passengers.   

40. Durango Transportation has been in operation for many years, and existed before the agreement was made to transport customers of MWR.  About 6 to 7 percent of Durango Transportation’s gross income is derived from its contract with MWR.
 

41. There is limited public transportation between Silverton and Durango. There is not enough demand for Durango Transportation to provide regular transportation service between the two cities. There are about 500 people who live in Silverton year round. 

42. Some residents of Silverton believe that there should be public transportation between the two cities.

43. Durango Transportation will continue to provide transportation between Durango and Silverton even if they no longer transport customers of MWR.

44. Durango Transportation is currently losing money, although the viability of the business is unknown.

III. DISCUSSION & CONCLUSIONS
45. Applicant generally bears the burden of proof by a preponderance of the evidence.  § 13-25-127(1), C.R.S.  Applicant initiated this proceeding and is the proponent of an order of the Commission conferring authority to operate the proposed contract carriage.  This falls squarely within the language of 4 Code of Colorado Regulations (CCR) 723-1-1500 of the Commission’s Rules of Practice and Procedure.  The evidence must be substantial, defined as “such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion.”  City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence on a whole and however slightly, tips in the favor of that party.
46. In the context of an application for contract carrier authority, the burden of proof may shift depending upon the evidentiary showing(s) made by the parties pursuant to 4 CCR 723-6-6203(e) of the Commission’s Rules Regulating Transportation by Motor Vehicle:

(I)
A contract carrier applicant shall bear the burden of proving that the service it proposes is specialized and tailored to the potential customer’s distinct need.
(II)
Such a showing is overcome by an intervenor’s showing that the intervenor has the ability and willingness to meet the customer’s unique need.
(III)
If the intervenor makes such a showing, the applicant shall bear the burden of proving that the applicant is better suited than the intervenor to meet the distinct needs of the potential customer.
(IV)
The intervenor may overcome such a demonstration by establishing that the applicant’s proposed operation will impair the efficient public service of any common carrier then adequately serving the same geographic area.

47. Additionally, an applicant for contract carrier authority must also establish its “fitness”, both financially and operationally, to conduct the service it proposes.  Acme Delivery Service, Inc., v. Cargo Freight Systems, Inc., 704 P.2d 839, 843 (Colo. 1985).  In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct for-hire passenger carrier operations.  It also includes consideration of whether the applicant has the ability and willingness to comply with applicable public utilities law governing regulated motor carrier operations.  Although the Commission has never promulgated rules or regulations quantifying a financial fitness standard, it is generally agreed that the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service
a. The Extent to Which the Proposed Service is Specialized and Tailored to the Potential Customer’s Distinct Need

48. D&J has set up this business venture to exclusively serve the needs of MWR, their only customer.

49. D&J proposes to have vehicles large enough to carry all the passengers of MWR in one vehicle while still providing enough room for the customers to enjoy the scenic beauty of the area. D&J proposes to purchase 3 mini-buses including one that will hold up to 32 passengers.   

50. The vehicles that D&J proposes to use will have signage and the MWR insignia on the outside of each vehicle.  

51. D&J also proposes to use drivers who are knowledgeable about the area and also can answer questions related to rafting.

52. D&J would not pick up or transport anyone other than MWR customers. They will not transport members of the Silverton or Durango community while they are transporting MWR customers. 

53. D&J was created to serve the needs of MWR and is uniquely specialized and tailored to meet the needs of MWR. In addition with the ownership of MWR and D&J being the same, any emergencies or needs that change for MWR can be immediately addressed by D&J. 

54. The initial burden of D&J is met. The proposed service is specialized and tailored to the potential customer’s distinct needs.

b. Ability and Willingness of Intervenor to Meet the Potential Customers’ Distinct Need 

55. Intervenor appears to be agreeable to changes but has not actually initiated the changes as of the date of the hearing. It is also apparent that many of the needs of MWR were not met by the Intervenor during the 2012 rafting season.

56. Intervenor testified that they would purchase larger vehicles to meet the needs of MWR, but “they have to be affordable.” Intervenor’s testimony appeared to be that unless MWR averaged a certain amount of customers, the Intervenor will not purchase larger vehicles. It is unclear what the customer average will have to be and that appears to be a matter for the Intervenor alone to decide and not MWR.  

57. Further, Intervenor has testified to the ability to purchase new vehicles while at the same time presented testimony that Durango Transportation is losing money. It is unclear how the Intervenor can afford new, larger vehicles if they are in such a dire financial situation.

58. Intervenor does not currently have plans to advertise MWR on the side of its vehicles, but does appear to be open to the idea.

59. Intervenor testified that he will hire drivers who can provide interpretive tours while MWR customers are driven between Silverton and Durango. Intervenor also testified that he currently employs drivers who have training in interpretive tours for Mesa Verde Tours, a subsidiary of Durango Transportation.  During the 2012 rafting season requests were made by the owners of MWR to the Intervenor for drivers who could provide interpretive tours,
 yet none of the Mesa Verde drivers were ever utilized by Durango Transportation to drive for MWR. 

60. Intervenor believes that it is vital to the community of Silverton to allow passengers who are not customers of MWR to be transported to Durango at the same time as MWR customers. The testimony made it clear that the Intervenor feels that Durango Transportation does a public good by allowing non-MWR customers to travel on the shuttle and that this public good is more important than the desires of MWR. 

61. While the residents of Silverton may appreciate this ability to be transported by Durango Transportation with MWR customers, it is not the responsibility of MWR to provide this transportation at what could be the expense of their own business.

62. The Intervenor did not credibly testify that Durango Transportation will provide transportation between Durango and Silverton exclusively for MWR customers.

63. It is clear that the Intervenor does not want to lose the business of MWR and will agree to almost anything to keep the business.  But, the promises sound hollow especially when the opportunity existed in the summer of 2012 to create a good working relationship and meet the needs of MWR, yet at every opportunity the Intervenor failed. 

64. This failure continues to the day of the hearing. Intervenor, while accepting limited responsibility for the incident of August 7, 2012, placed most of the blame on others. If an incident of this magnitude did not result in a major adjustment in the manner in which Durango Transportation conducted its business with MWR, it is doubtful that promises made in a desperate attempt not to lose the MWR business will be kept.   

65. The testimony of Mr. Olson is not credible that he will be able to meet the needs of MWR.

66. The testimony of Mr. Bechtel of MWR is that he does not believe that the Intervenor can meet the needs of MWR. Based upon the testimony of all of the witnesses, it is the decision of the undersigned ALJ that the Intervenor is unable to meet the potential customer’s distinct need.

c. The Extent to which Applicant is Better Suited than the Intervenor to Meet the Distinct Needs of the Potential Customer
67. Pursuant to 4 CCR 723-6-6203(e), once the Applicant made the showing described in Paragraphs 47 through 53 above, the burden shifted to the Intervenor to show an ability and willingness to meet the potential customer’s distinct need.  For the reasons set forth in Paragraphs 54 through 60, the Intervenor failed to meet its burden.

d. Operational and Financial Fitness of the Applicant
68. Messrs. Bechtel and Wilkes both have experience in the operation and management of a small business. Although, their business experience is not in the transportation field, they both have experience running a company and following regulations and maintaining accounting procedures necessary for business success. 

69. Both Messrs. Bechtel and Wilkes have also met the requirements of the Commission in filing for an application. In addition, they have made all of the necessary filings as the instant docket proceeded to hearing.  By their conduct in this docket they have shown awareness of Commission requirements.

70. Through testimony, prior experience, and actions taken in furtherance of this application, the Applicant has shown a sufficient level operational fitness.

71. Both Messrs. Bechtel and Wilkes have funded D&J with $60,000. In addition, they have reserved an additional $20,000 if necessary. 

72. Mr. Bechtel credibly testified to the ability to further fund D&J if necessary.

73. D&J has made a sufficient showing of operational and financial fitness.

IV. ORDER

A. The Commission Orders That:

1. D&J Transportation LLC, is granted a Permit to operate as a contract carrier by motor vehicle for hire.
2. Subject to the conditions stated below, D&J Transportation, LLC, is granted a permit to operate as a contract carrier by motor vehicle for hire as follows:  
For authority to operate as a contract carrier by motor vehicle for hire for the transportation of 
passengers  

between 643 Camino Del Rio, Durango Colorado 81303 and all points in Silverton, Colorado.

RESTRICTION:
This application is restricted to providing  transportation services for Mountain Waters Rafting LLC, 643 Camino Del Rio, Durango, Colorado 81303.  

3. D&J Transportation, LLC shall operate in accordance with all applicable Colorado law and Commission rules.  All operations under the permit granted shall be strictly contract carrier operations.
4. D&J Transportation, LLC shall not commence operation until it has complied with the requirements of Colorado law and Commission rule, including without limitation:  

(a)
causing proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission; 

(b)
paying to the Commission, the motor vehicle fee ($5) for each vehicle to be operated under authority granted by the Commission, or in lieu thereof, paid the fee for such vehicle(s) pursuant to the Unified Carrier Registration Agreement; 

(c)
having an effective tariff on file with the Commission.  D&J Transportation, LLC shall file an advice letter and tariff on not less than ten days’ notice. The advice letter and tariff shall be filed as a new Advice Letter proceeding and shall comply with all applicable rules. In calculating the proposed effective date, the date received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date. (Additional tariff information can be found on the Commission’s website at dora.colorado.gov/puc and by following the transportation common and contract carrier links to tariffs); and

(d)
paying the applicable issuance fee ($5).
5. If D&J Transportation, LLC does not cause proof of insurance or surety bond to be filed, pay the appropriate motor vehicle fees, file an advice letter and proposed tariff, and pay the issuance fee within 60 days of the effective date of this Decision, then the grant of the Permit shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within 60 days of the effective date of this Decision. 

6. The Commission will notify D&J Transportation, LLC in writing when the Commission’s records demonstrate compliance with paragraph 4.

7. Docket No. 12A-1099BP is closed.

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
9. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

10. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge










�  As pertinent here, § 13-1-127(2.3), C.R.S., states that a person in whom management of a limited liability company is vested or reserved “shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]"  


� The San Juan Skyway is a component in the Colorado Scenic and Historic Byway System and consists of areas on Colorado State Highways 150, 62, and 550. 


� Mr. Olson testified that Durango Transportation gross receipts are between $325,000 and $350,000, of that Mountain Water Rafting provides $20,000 to $25,000.


� Mr. Bechtel testified that as an owner of MWR this request first came at the meeting in April. Mr. Olson testified that the request was made in late June or early July.
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