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I. STATEMENT  
1. On December 13, 2012, Durango Mountain Utilities, LLC (DMU or Applicant), filed a verified Application that:  (a) requests a Certificate of Public Convenience and Necessity to provide propane gas service within the proposed geographic service territory described in the Application at Exhibit A; (b) requests Commission approval of DMU’s proposed tariffs containing the terms and conditions of service and the rates for service (Application at Exhibit C); (c) requests Commission approval of DMU’s Cost Assignment and Allocation Manual (Application at Exhibit E); and (d) requests Commission waiver of the Commission rules discussed in the Application at ¶ 6.  Seven exhibits are attached to the Application; portions of Exhibit B and of Exhibit E are filed under seal as they contain information claimed to be confidential.  The Application commenced this proceeding.  
2. On December 14, 2012, the Commission issued its Notice of Application Filed (Notice).  That Notice established an intervention period and a procedural schedule.  On January 18, 2013, Decision No. R13-0102-I vacated the procedural schedule.  

3. On December 20, 2012, Applicant filed its Affidavit of Completed Notice (Affidavit).  The Affidavit referred to an attached notice, which was not attached.  On January 23, 2013, Applicant supplemented the Affidavit by filing the referenced notice.  

4. On January 14, 2013, Trial Staff of the Commission (Staff) intervened.  

5. On January 16, 2013, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

6. Pursuant to Decision No. R13-0102-I, the ALJ held a prehearing conference in this matter on January 30, 2013.  Applicant, Atmos Energy Corporation (Atmos), and Staff were present, were represented, and participated.  During the course of the prehearing conference, the ALJ made rulings that this Order memorializes.  

A. Atmos Motion.  

7. On December 21, 2012, Atmos filed, in one document, a Motion to Intervene and Request for Hearing (Atmos Motion).  

8. On January 14, 2013, Applicant filed (in one document) a Motion for Leave to Respond Out of Time [DMU Motion] and Response to Motion to Intervene of Atmos Energy Corporation [DMU Response].  By Decision No. R13-0102-I, the ALJ granted the DMU Motion and permitted the DMU Response to be filed out of time.  

9. On January 18, 2013, Atmos filed (in one document) its Response to Motion for Leave to Respond Out of Time; Motion for Leave to Reply to Response; and Reply [Atmos Reply].  By oral ruling at the prehearing conference, the ALJ granted the Motion for Leave to Reply to Response.  

10. At the prehearing conference the ALJ heard argument on the Atmos Motion.  The ALJ considered the Atmos Motion, the DMU Response, the Atmos Reply, and the argument of counsel.  For the reasons discussed below, the ALJ will grant the Atmos Motion and will grant Atmos leave to intervene in this matter.  

11. At the prehearing conference, Atmos made it clear that it seeks leave to intervene by permission.  Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(c)
 establishes the 
two-part test that Atmos must meet:  Atmos “must demonstrate that [this] docket may substantially affect [its] pecuniary or tangible interests ... and that [its] interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.”  (Emphasis supplied.)  

12. In support of its motion, Atmos states:  (a) it is a natural gas distribution company and holds a Certificate of Public Convenience and Necessity (CPCN) to provide natural gas sales and distribution within its certificated service territory; (b) a portion of its certificated service territory lies approximately nine to ten miles south of the area that DMU seeks to serve; (c) potential customers in the area that DMU seeks to serve have inquired of Atmos whether it would provide natural gas service to them (i.e., have asked Atmos to expand its service territory); (d) Atmos is in the process of determining, but has not yet decided, whether to provide natural gas service in the area that DMU seeks to serve; (e) if Atmos decides to extend natural gas service into the area that DMU seeks to serve, Atmos will seek a CPCN to serve the area; and (f) at present, no public utility holds a CPCN to serve the area that DMU seeks to serve (uncertificated area).  

Atmos argues that the Commission should grant it leave to intervene because:  (a) when determining whether to grant a CPCN to DMU, the Commission has the authority to weigh the available service options (DMU and Atmos) and to identify the entity (DMU or Atmos) that the Commission determines is better able to serve an uncertificated area;
 (b) no other party will represent Atmos’s interests with respect to the possibility of serving the uncertificated area; and (c) if Atmos is not a party, the record likely will not contain evidence on the quality, safety, and availability of alternative service options that may serve the public convenience and necessity better than DMU’s proposed service.  Atmos asserts that permitting it 

13. to intervene will not broaden the issues in this proceeding because:  (a) if it decides that it does not seek to serve the uncertificated area (a decision it will make before answer testimony is to be filed), Atmos will not file answer testimony; and (b) if it decides that it will seek to serve the uncertificated area, Atmos will file answer testimony that addresses the quality, safety, and availability of its natural gas service, and this testimony will address an issue that is already a factor in the Commission’s consideration of the Application.  

14. In opposition to the Atmos Motion, DMU states:  (a) DMU has provided for years, and is providing at present, propane gas service in the southernmost portion of the area that it seeks to serve; (b) Atmos has no facilities in the area that DMU seeks to serve while DMU owns or leases substantial infrastructure in the area; (c) from its inception, DMU has planned, and has acquired facilities, to serve its proposed service territory, which generally is the territory within the approved Durango Mountain Resort Master Plan; (d) DMU’s existing infrastructure is adjacent to or surrounds the area that DMU seeks to serve; and (e) DMU stands ready, willing, and able to provide propane gas service throughout the area that it seeks to serve.  

DMU argues that Atmos does not meet the standard for intervention by permission because:  (a) Atmos has only a speculative interest in this proceeding as it does not serve and, at present, cannot serve the area that DMU seeks to serve; (b) Rule 4 CCR 
723-4-4101
 establishes the standard that DMU must meet to obtain a CPCN in this proceeding, and the standard is DMU’s ability (including financial and operational capability) and readiness to serve the uncertificated area; and (c) given that standard, Staff will address “whether granting DMU’s CPCN application is in the public interest and any terms and conditions to so protect” 

15. (DMU Response at ¶ 18) and, in so doing, will adequately represent Atmos’s interests.  DMU stresses that Atmos has not filed and has stated that, at present, it does not intend to file an application for a CPCN to serve the area that DMU seeks to serve.  As a result, DMU argues, the Commission has only one application before it and has no assurance that Atmos has a concrete interest in serving the uncertificated area.  For these reasons, DMU opposes, and requests the ALJ to deny, the Atmos Motion.
  
16. In its intervention at ¶¶ 2.a and 2.b, Staff stated:  
 
Staff believes that Durango Mountain Utilities LLC’s (“DMU or the Company”) filing requesting a Certificate of Public Convenience and Necessity (“CPCN”) for a service territory, approval of its cost allocation and assignment manual, approval of tariff and rules and regulations, and waiver of certain Commission rules meets the requirements of rules governing regulated gas utilities.  

 
Atmos Energy Corporation filed a motion to intervene in this docket on December 21, 2012, which is causing Staff to intervene by right in this docket in order to participate in any discussions between DMU and Atmos as well as any litigated proceeding.  

(Emphasis supplied.)  In light of these statements and DMU’s argument that Staff adequately would represent Atmos’s interests in this proceeding, the ALJ asked Staff’s counsel whether, if the ALJ denied the Atmos Motion, Staff would participate in this docket or would withdraw its intervention.  Staff counsel stated that, prior to the Atmos Motion, Staff was prepared not to oppose the Application.  Staff counsel then stated that, under the assumed circumstances, Staff would withdraw its intervention so that the Application could proceed unopposed.  

17. The ALJ will grant the Atmos Motion because Atmos has met the two-part test in Rule 4 CCR 723-1-1401(c).  

18. First, whether to grant permission to intervene is wholly within the sound discretion of the Commission.  Each motion for leave to intervene is judged on its own merits within the context of the case in which it is filed.  
19. Second, the ALJ finds that the outcome of this proceeding may substantially affect Atmos’s pecuniary or tangible interests.  At present, the area that DMU seeks to serve is uncertificated.  Potential customers have expressed an interest in receiving natural gas service from Atmos, and Atmos may be interested in providing natural gas service in the area.  If DMU receives the requested CPCN, Atmos will be precluded from providing natural gas service within DMU’s certificated service territory.  Thus, to protect its interests, Atmos must participate in this docket.  It is important to note that Rule 4 CCR 723-1-1401(c) does not require Atmos to establish that the outcome of this proceeding will substantially affect its interests; that the outcome may do so is sufficient.  Atmos has shown a pecuniary or tangible interest sufficient to satisfy the first Rule 4 CCR 723-1-1401(c) requirement.  
20. DMU asserts that the scope of this proceeding is defined by Rule 4 CCR 
723-4-4101.  The ALJ finds that the scope of this proceeding is not defined by the Rule; rather, § 40-5-101, C.R.S., defines the scope of this docket:  to grant the requested CPCN, the Commission must determine that the present or future public convenience and necessity requires, or will require, granting the requested CPCN.  As applicable here, this means that the uncertificated area at issue in this proceeding, may “be certificated to whomever the [Commission], exercising its expertise, determine[s is] best able to serve the territory.”  Western Colorado Power, 163 Colo. at 70, 428 P.2d at 928.  
21. DMU also argues that, absent an already-filed Atmos application for a CPCN to serve the uncertificated area, Atmos’s interest in this proceeding is speculative at best.  The ALJ finds this argument unpersuasive.  No statute supports DMU’s argument, and no rule supports DMU’s argument.  In addition, the case law is contrary to DMU’s argument:  Public Service Company of Colorado v. Public Utilities Commission of Colorado, 174 Colo. 470, 485 P.2d 123 (1971); Public Utilities Commission of Colorado v. Home Light and Power Company, 163 Colo. 72, 428 P.2d 928 (1967); Western Colorado Power Company v. Public Utilities Commission of Colorado, 163 Colo. 61, 428 P.2d 922 (1967) (Western Colorado Power); and Public Service Company of Colorado v. Public Utilities Commission of Colorado, 142 Colo. 135, 350 P.2d 543, cert. denied, 364 U.S. 820 (1960).  In each of these cases, the Court affirmed a Commission decision in a CPCN proceeding in which an entity sought a CPCN for service territory (as does DMU here) and at least one existing certificated utility with an interest in serving the same area intervened and participated in the CPCN proceeding (as Atmos seeks to do here) even though the intervening utility had not filed an application for a CPCN to serve the area (as is the situation here).  
22. Third, the ALJ finds that Atmos’s interests will not be represented adequately by Staff, the only other intervenor.  If the ALJ denies the Atmos Motion, Staff will withdraw its intervention, which will leave DMU as the only party in the docket.  In that case, it is highly unlikely that DMU will present evidence about Atmos and its natural gas service.  In addition, Atmos is the only entity in a position to present evidence about its natural gas service, to present evidence about its ability and desire to serve the uncertificated area (if that is Atmos’s decision), and to advocate for its position on the issue of its natural gas service as an alternative to DMU’s propane gas service in the context of the public convenience and necessity.  
23. Fourth and finally, the ALJ finds that allowing Atmos to intervene will not broaden the issues.  As discussed above, the issue in this case is the public convenience and necessity.  Subsumed within that issue is the issue of which entity (DMU or Atmos) is better able to serve the public convenience and necessity; it is one factor for the Commission to consider.  
24. The ALJ will permit Atmos to intervene in this docket.  
25. Atmos and Staff, collectively, are the Intervenors.  Applicant and the Intervenors, collectively, are the Parties.  

B. Waiver of § 40-6-109.5, C.R.S.  

26. On January 16, 2013, by Minute Order, the Commission deemed the Application to be complete within the meaning of § 40-6-109.5, C.R.S.  On January 30, 2013, DMU waived § 40-6-109.5, C.R.S., with respect to the Application.  

C. Procedural Schedule, Final Prehearing Conference Date, and 
Evidentiary Hearing Date.  

27. At the prehearing conference, Applicant presented a procedural schedule, a final prehearing conference date, and evidentiary hearing dates.  For the most part, the Parties agreed with the proposal.  To the extent there were areas of disagreement, they were discussed.  

28. The Parties agreed to the following schedule, which the ALJ finds acceptable and will order:  (a) on or before March 1, 2013, Applicant will file its direct testimony and exhibits; (b) on or before April 16, 2013, each intervenor will file its answer testimony and exhibits;
 (c) on or before May 23, 2013, Applicant will file its rebuttal testimony and exhibits;
 (d) on or before May 23, 2013, each intervenor will file cross-answer testimony and exhibits;
 (e) on or before June 4, 2013, each party will file its prehearing motions;
 (f) on or before June 5, 2013, each party will file (if necessary) its corrected testimony and exhibits; (g) on or before noon on June 10, 2013, the Parties will file any stipulation or settlement reached; (h) a final prehearing conference will be held on June 10, 2013;
 (i) the evidentiary hearing will be held on 
June 12 through 14, 2013; and (j) on or before July 2, 2013, each party will file its post-hearing statement of position, to which no response will be permitted.  

29. At this time the ALJ will not schedule a hearing to take public comment.  If a party believes such a hearing should be held, the party must file an appropriate motion.  

D. Discovery-related Matters.  

30. The Parties proposed discovery-related procedures, which the ALJ will adopt.  

31. Except as modified by this Order, Rule 4  CCR 723-1-1405 will govern discovery.  

32. The Rule 4 CCR 723-1-1405(a)(II) limitation on the number of questions, or on the number of subparts of questions, that may be propounded in one set of discovery without changing the discovery response time will not apply in this proceeding.  The Parties should work cooperatively with one another (e.g., to accommodate, where possible, requests for additional time within which to respond to discovery).  

33. Subject to Rule 4 CCR 723-1-1100, discovery requests and discovery responses will be served on all Parties.  

34. Discovery requests that do not include information claimed to be confidential or highly confidential will be served by electronic mail.  Discovery responses that do not include information claimed to be confidential or highly confidential will be served by electronic mail or by other electronic means.  

35. Discovery requests that include information claimed to be confidential will be served by means other than electronic means.  Discovery responses that include information claimed to be confidential will be served by means other than electronic means.  

36. Applicant has served notice that it considers some information in this proceeding to be highly confidential and that it intends to file a motion for extraordinary protection as to that information.  Discovery requests that include information that has been determined by the Commission to be highly confidential will be served in accordance with the order establishing extraordinary protections.  Discovery responses that include information that has been determined by the Commission to be highly confidential will be served in accordance with the order establishing extraordinary protections.  

37. The ALJ will order these cut-off dates for the service of discovery requests:  (a) for discovery generally addressed to intervenors with respect to their position in this case that is not addressed to answer testimony and exhibits:  the cut-off date is April 16, 2013, the date on which answer testimony and exhibits are to be filed; (b) for discovery addressed to direct testimony and exhibits:  the cut-off date is April 16, 2013, the date on which answer testimony and exhibits are to be filed; (c) for discovery addressed to answer testimony and exhibits:  the cut-off date is May 23, 2013, the date on which rebuttal testimony and exhibits and cross-answer testimony and exhibits are to be filed; (d) for discovery addressed to rebuttal testimony and exhibits:  the cut-off date is May 30, 2013; and (e) for discovery addressed to cross-answer testimony and exhibits:  the cut-off date is May 30, 2013.  

38. Parties will serve discovery no later than 5:00 p.m. Mountain Time (MT) on Monday through Thursday and will serve discovery no later than 12:00 p.m. (noon) MT on Friday.  Discovery served later than these stated times will be deemed to be served on the next business day.  

39. The ALJ will order the following response times to discovery:  (a) for discovery generally addressed to intervenors with respect to their position in this case that is not addressed to answer testimony and exhibits:  response time to discovery is seven business days; (b) for discovery addressed to direct testimony and exhibits:  response time to discovery is seven business days; (c) for discovery addressed to answer testimony and exhibits:  response time to discovery is five business days; (d) for discovery addressed to rebuttal testimony and exhibits:  response time to discovery is four business days; and (e) for discovery addressed to cross-answer testimony and exhibits:  response time to discovery is four business days.  

40. Except as a proposed exhibit or as necessary to support or to respond to a motion, the Parties will not file discovery requests or discovery responses with the Commission.  

41. Except as a proposed exhibit or as necessary to support or to respond to a motion, the Parties will not serve discovery requests or discovery responses on the ALJ, on Commission Advisory Staff, or on Commission Advisory Counsel.  

42. Motions pertaining to discovery disputes may be filed at any time.  By this Order, the ALJ will shorten, to five business days, the response time to a motion pertaining to a discovery dispute.  If necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion and response are filed.  

E. Information Claimed to be Confidential.  

43. Rule 4 CCR 723-1-1100 will govern treatment of information claimed to be confidential.  

44. Applicant intends to file a motion pursuant to Rule 4 CCR 723-1-1100(a)(III).  Atmos has represented that it does not intend to seek access to either information claimed to be confidential or to information claimed to be highly confidential.  

45. The Parties are advised, and are on notice, that a party may not file information as highly confidential unless that party has filed, either prior to filing the information or contemporaneously with filing the information, a motion seeking extraordinary protection for the information that is claimed to be highly confidential.  

46. The Parties are advised, and are on notice, that a party may not assert that information requested in discovery is highly confidential and may not refuse to provide the information when requested in discovery unless the party has filed, before the date on which the response to the discovery request is due, a motion seeking extraordinary protection for the requested information that is claimed to be highly confidential.  

II. ORDER  
A. It Is Ordered That:  
1. Consistent with the discussion above, the Motion to Intervene filed on December 21, 2012 by Atmos Energy Corporation is granted.  

2. Consistent with the discussion above, Atmos Energy Corporation is a party in this matter.  

3. Consistent with the discussion above, § 40-6-109.5, C.R.S., does not apply to the application filed in this docket.  

4. A final prehearing conference in this matter is scheduled as follows:  

DATE:
June 10, 2013  

TIME:
10:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

5. The evidentiary hearing in this docket is scheduled for the following dates, at the following times, and in the following location:  

DATES:
June 12 through 14, 2013  

TIME:
9:00 a.m. each day  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

6. Consistent with the discussion above, the following procedural schedule is adopted:  (a) on or before March 1, 2013, Applicant shall file its direct testimony and exhibits; (b) on or before April 16, 2013, each intervenor shall file its answer testimony and exhibits; (c) on or before May 23, 2013, Applicant shall file its rebuttal testimony and exhibits; (d) on or before May 23, 2013, each intervenor shall file cross-answer testimony and exhibits; (e) on or before June 4, 2013, each party shall file its prehearing motions; (f) on or before June 5, 2013, each party shall file (if necessary) its corrected testimony and exhibits; (g) on or before noon on June 10, 2013, the Parties shall file any stipulation or settlement reached; and (h) on or before July 2, 2013, each party shall file its post-hearing statement of position, to which no response will be permitted.  

7. Except as modified by this Order, Rule 4 Code of Colorado Regulations 
723-1-1405 shall govern discovery in this proceeding.  

8. The provisions of ¶¶ 31-42, above shall govern discovery in this proceeding.  

9. The response time to a motion pertaining to a discovery dispute in this proceeding is shortened to five business days.  

10. Rule 4 Code of Colorado Regulations 723-1-1100 shall govern treatment of information claimed to be confidential in this proceeding.  

11. The Motion for Leave to Reply to Response filed on January 18, 2013 by Atmos Energy Corporation is granted.  

12. The Parties are held to the advisements in the Orders issued in this case.  

13. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  This Rule is found in the Rules of Practice and Procedure, Part 1 of Code of Colorado Regulations 723.  


�  In support of this proposition, Atmos cites Rocky Mountain Natural Gas Company, Inc. v. Public Utilities Commission of Colorado, 199 Colo. 352, 617 P. 2d 1175 (1980).  


�  This Rule is found in the Rules Regulating Gas Utilities and Pipeline Operators, Part 4 of 4 Code of Colorado Regulations 723.  


�  In the DMU Response and in argument, DMU made proposals that the ALJ does not address because the Atmos Motion is granted.  


�  In its answer testimony and exhibits and assuming that it decides that it wishes to provide service in the uncertificated area, Atmos will present evidence in support of its “direct” case for providing service in that area.  


�  If Atmos presents in its answer testimony a “direct” case for providing service in the uncertificated area, then DMU will present in rebuttal testimony its “answer” testimony to Atmos’s “direct” case.  


�  Cross-answer testimony responds only to the answer testimony of another intervenor.  If Atmos presents in its answer testimony a “direct” case for providing service in the uncertificated area, then Staff will present in cross-answer testimony its “answer” testimony to Atmos’s “direct” case.  


�  This includes dispositive motions and, except as to corrected testimony and exhibits filed on June 5, 2013, motions to strike testimony and exhibits.  


�  At the final prehearing conference, the ALJ will hear argument on any prehearing motion as to which there has been no ruling.  
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