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I. STATEMENT
1. On December 12, 2012, Public Service Company of Colorado (Public Service, PSCo, or Company), filed Advice Letter No. 830 - Gas (Advice Letter) to implement a General Rate Schedule Adjustment (GRSA) to the base rates of its natural gas department.  Accompanying the Advice Letter are tariffs that, if in effect, among other things, would put into effect a multiyear rate plan by means of GRSAs that would become effective in 2013, in 2014, and in 2015; would extend and change the scope of the Pipeline System Integrity Adjustment; would add a new Transmission Integrity Management Program; and would put into effect an Earnings Sharing Mechanism.  

2. On December 12, 2013, the Company filed the direct testimony and exhibits of 16 witnesses.  The filed testimonies and exhibits support both this docket and the tariffs at issue in Docket No. 12AL-1269ST, In the Matter of Advice Letter No. 119 - Steam of Public Service Company of Colorado (steam rate case).  

3. On January 11, 2013, by Decision No. C13-0064, the Commission suspended the effective date of the tariffs that accompanied the Advice Letter.  The initial suspension period expires on May 12, 2013.  By further order, the suspension period may be extended until August 10, 2013.  

4. In Decision No. C13-0064, the Commission referred this docket to an Administrative Law Judge (ALJ).  This proceeding has been assigned to the undersigned ALJ.  

5. By Decision No. C13-0064, the Commission directed the Company to file a Historic Test Year (HTY) and to file an amended Advice Letter.  

6. On January 29, 2013, Public Service filed an Application for Rehearing, Reargument, or Reconsideration of Decision No. C13-0064.  In that filing, Public Service seeks reconsideration of the requirement that it file an amended Advice Letter.  On February 1, 2013, the Colorado Office of Consumer Counsel (OCC) filed (in one document) a Motion for Leave to Respond, Request for Waiver of Response Time, and Response to the Application for Rehearing, Reargument, or Reconsideration of Decision No. C13-0064.  As of the date of this Order, these filings are pending before the Commission.  

A. Interventions.  

7. In Decision No. C13-0064, the Commission established a 30-day intervention period.  The intervention period will expire on February 11, 2013.  

8. On January 9, 2013, Staff of the Commission (Staff) filed (in one document) its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a), and Request for Hearing.  As required by Rule 4 Code of Colorado Regulations (CCR) 
723-1-1007(a),
 in that filing Staff identified the Trial Advocacy (litigation) Staff and the Advisory Staff.  Staff is an intervenor as of right and a party in this proceeding.  

9. On January 17, 2013, Atmos Energy Corporation (Atmos) filed its Motion to Intervene (Atmos Motion).  In that filing, Atmos establishes that this proceeding may substantially affect its pecuniary or tangible interests and that its interests are not otherwise adequately represented.  The Atmos Motion is unopposed.  Atmos has met the requirements for intervention by permission set out in Rule 4 CCR 723-1-1401(c).  By this Order, the ALJ will grant the Atmos Motion and will grant Atmos leave to intervene by permission.  Atmos is an intervenor and a party in this proceeding.  

10. On January 17, 2013, Energy Outreach Colorado (EOC) filed its Motion to Intervene (EOC Motion).  In that filing, EOC establishes that this proceeding may substantially affect its pecuniary or tangible interests and that its interests are not otherwise adequately represented.  The EOC Motion is unopposed.  EOC has met the requirements for intervention by 
permission set out in Rule 4 CCR 723-1-1401(c).  By this Order, the ALJ will grant the EOC Motion and will grant EOC leave to intervene by permission.  EOC is an intervenor and a party in this proceeding.  

11. On January 24, 2013, the OCC filed (in one document) its Notice of Intervention of Right, Entry of Appearance, and Request for Hearing.  OCC is an intervenor as of right and a party in this proceeding.  

12. On January 31, 2013, Seminole Energy Services, LLC (Seminole), filed a Motion for Leave to Intervene (Seminole Motion).  The 14-day response time to the Seminole Motion has not expired.  The ALJ will address the Seminole Motion at the prehearing conference that is scheduled by this Order.  

13. On February 5, 2013, Climax Molybdenum Company (CMC) filed a Petition to Intervene (CMC Petition).  As the response period has not expired, the ALJ will address the CMC Petition at the prehearing conference that is scheduled by this Order.  

14. As of the date of this Order and for purposes of this Order only, Atmos, CMC, EOC, OCC, Seminole, and Staff, collectively, are the Intervenors.  Public Service and the Intervenors, collectively, are the Parties.  

B. Time for Commission Decision.  

15. The Commission has suspended the effective date of the tariffs that accompanied Advice Letter No. 830 - Gas until May 12, 2013.  By further order, the effective date of the tariffs that accompanied Advice Letter No. 830 - Gas can be suspended until August 10, 2013.  

16. In Decision No. C13-0064, the Commission ordered the Company to file, no later than February 14, 2013, an amended Advice Letter that contains a proposed effective date of no earlier than February 21, 2013 for the tariffs that accompanied Advice Letter No. 830 - Gas.
  If the amended Advice Letter is filed and the Commission suspends the new proposed effective date for the tariffs that accompanied Advice Letter No. 830 - Gas, then the date by which the Commission must issue its decision on the suspended tariffs will be a date considerably later than August 10, 2013.  

C. Prehearing Conference.  

17. It is necessary to schedule hearing dates and to establish a procedural schedule in this case.  To do so, on January 17, 2013 by Decision No. R13-0100-I, ALJ G. Harris Adams scheduled a prehearing conference in this matter for February 13, 2013 at 10:00 a.m.  By this Order, the ALJ will reschedule the prehearing conference to February 13, 2013 at 1:00 p.m.  

18. As discussed below, this docket and the steam rate case present similar procedural issues that must be addressed.  In addition, there is substantial overlap in parties and counsel in the dockets.  The February 13, 2013 prehearing conference will be a joint prehearing conference held in this docket and in the steam rate case.  

19. At the prehearing conference, the Parties must be prepared to discuss the Seminole Motion, the CMC Petition, and any other pending motions regarding intervention.  

20. At the prehearing conference and as to the natural gas rate case principally, Public Service must be prepared to discuss the relationship, if any, between the issues in the natural gas rate case (and, if applicable, in the steam rate case) and the issues in Docket 
No. 12AL-1276G, In the Matter of Advice Letter No. 831 - Gas Filed by Public Service Company of Colorado to Revise the PUC No. 6 Tariff Proposing to Decrease the Maximum Surcharge to Become Effective February 1, 2013.  
21. Public Service filed 16 direct testimonies and exhibits both in this docket and in the steam rate case.  From a cursory examination, it appears that the 16 testimonies and exhibits filed in both dockets are identical or nearly so.  

22. In Decision No. C13-0064, the Commission  

note[d] that some of the witnesses in this gas case also have filed testimony in the steam rate case, Docket No. 12AL-1269ST, and ... encourage[d] the ALJ to investigate flexible hearing arrangements across the two cases as might be useful.  

Decision No. C13-0064 at ¶ 19.  On January 11, 2013, in Decision No. C13-0068 issued in the steam rate case, the Commission also “encourage[d] the ALJ to investigate flexible hearing arrangements across the two cases as might be useful.”  Decision No. C13-0068 at ¶ 11.  

23. At the prehearing conference, the ALJ intends to explore practical flexible hearing arrangements, including, e.g., whether the two dockets will be heard in one evidentiary hearing or whether the dockets will be heard separately but have hearing days that are common to both.  At this time, however, the ALJ does not know the extent to which each PSCo witness’s testimony and exhibits support only the natural gas rate case, support only the steam rate case, and support both rate cases.  

24. At the prehearing conference, Public Service must be prepared to do the following with respect to each witness, by name:  (a) to state whether the witness’s testimony and exhibits support only the natural gas rate case, support only the steam rate case, or support both rate cases; (b) to the extent the witness’s testimony and exhibits support both rate cases, to state whether one can separate
 the identified witness’s testimony and exhibits into the portions that support the natural gas rate case, the portions that support the steam rate case, and the portions 
that support both rate cases; (c) if the witness’s testimony and exhibits can be separated into the portions that support the natural gas rate case, the portions that support the steam rate case, and the portions that support both rate cases, to state how long it would take Public Service to separate the identified witness’s testimony and exhibits into those portions so the identified witness’s testimony and exhibits can be filed as separate testimony and exhibits in the appropriate proceeding; and (d) if the witness’s testimony and exhibits cannot be separated into the portions that support the natural gas rate case, the portions that support the steam rate case, and the portions that support both rate cases, to explain why they cannot be separated.  Public Service’s statements will inform the discussion of flexible hearing procedures.  

25. At the prehearing conference, the Parties must be prepared to discuss the suggestion that consideration of the proposed multiple year plan (MYP) be divided into separate proceedings within the same rate case docket.  The ALJ is aware that this issue is before the Commission in the natural gas rate case (i.e., the instant proceeding).  It is not before the Commission in the steam rate case, and discussion of the issue at the prehearing conference will inform the discussion of the procedural schedule and of the flexible hearing procedures that are available and reasonable.  

26. The ALJ has identified possible issues.  At the prehearing conference, the Parties must be prepared to discuss at least the ALJ-identified possible issues.  

27. In both rate case dockets, at least one party
 has suggested that consideration of the proposed MYP be divided into separate proceedings within the same rate case docket.  As the ALJ understands the suggestion, the first evidentiary hearing and decision in each rate case would focus on the GRSA tariffs to go into effect in 2013; and the second evidentiary hearing and decision in each rate case would focus on the GRSA tariffs to go into effect in 2014 and 2015.  

28. The ALJ observes without deciding that, at least at first blush, the suggested approach appears to be consistent with § 40-6-11(b), C.R.S., because the GRSA tariffs for the out-years would not go into effect by operation of law until (at the earliest) January 1, 2014 (for the 2014 GRSA) and January 1, 2015 (for the 2015 GRSA).  In addition, the ALJ observes without deciding that, at least at first blush, there appears to be sufficient time to hold evidentiary hearings on and to issue Decisions addressing the 2014 GRSA and the 2015 GRSA separate and apart from the 2013 GRSA.  These points are open for discussion at the prehearing conference.  

29. The ALJ notes that dividing the GRSAs as suggested presents other issues.  Among those issues are:  (a) whether Staff or OCC, or both, intend the division to include (and, if they do, how they propose to implement the division to include) consideration of the tariff pages concerning the Pipeline System Integrity Adjustment, the Transmission Integrity Management Program, and the Earnings Sharing Mechanism; (b) whether the division would affect consideration of the Pipeline System Integrity Adjustment tariff sheets and, if there is an effect, what the effect is; (c) whether the division would affect consideration of the Transmission Integrity Management Program tariff sheets and, if there is an effect, what the effect is; (d) whether the division would affect consideration of the Earnings Sharing Mechanism tariff sheets and, if there is an effect, what the effect is; (e) the type of decision (i.e., final Commission Decision or interim Order) the Commission would issue in each docket with respect to the 2013 GRSA; (f) assuming the Commission issues an interim Order (which keeps the rate case docket open because it is not a final Commission Decision), the process (if any) by which a party could seek judicial review of the interim Order; and (g) assuming the Commission issues a final Commission Decision (which is subject to judicial review), the impact (if any) of issuing the final Commission Decision on the ability of the Commission to keep the rate case dockets open to consider the 2014 GRSA, the 2015 GRSA, and possibly additional matters.  This list of issues is not exhaustive and does not limit the discussion of division-related issues.  Parties may raise additional issues.  

30. At the prehearing conference and assuming that the Commission has not granted the Application for Rehearing, Reargument, or Reconsideration of Decision No. C13-0064, Public Service must be prepared to state the new proposed effective date for the tariffs at issue in this proceeding.  

31. At the prehearing conference and assuming that the Commission has not granted the Application for Rehearing, Reargument, or Reconsideration of Decision No. C13-0064, the Parties must be prepared to provide their informed estimate of the date on which the 210-day suspension period for the new proposed effective date for the tariffs at issue in this proceeding will expire.  

32. At the prehearing conference and assuming that the Commission has not granted the Application for Rehearing, Reargument, or Reconsideration of Decision No. C13-0064, the Parties must be prepared to discuss the impact the new proposed effective date for the tariffs in the natural gas rate case will have on the ALJ’s ability to implement flexible hearing arrangements across the two rate cases given that the expiration of the suspension period for the tariffs in the natural gas rate case will be a date well past the expiration of the suspension period for the tariffs in the steam rate case.  

33. At the prehearing conference, the Parties must be prepared to discuss the Commission clarification with respect to the burden of going forward and the burden of proof in light of the HTY filing requirement:  

 
Public Service, as the proponent of a rate increase, shall have the burden of going forward and the burden of proof as to the FTY case it has filed.  Intervenors shall have the burden of going forward on any adjustment to the FTY sponsored by Public Service.  Intervenors shall have the burden of going forward and the burden of proof if an HTY is the result sought.  Public Service does not have the burden of disproving an HTY in order to prevail on its FTY.  

Decision No. C13-0064 at ¶ 15 (emphasis supplied).
  

34. In particular, the Parties must be prepared to discuss how to implement the clarification given that, as the proponent of an HTY, the intervenor is entitled to rebut testimony filed in answer to testimony advocating for an HTY.  As the ALJ initially sees it
 and without deciding the issue, the situation is this:  intervenors present their cases, including their “direct” HTY cases, in answer testimony; the Company responds to answer testimony, including its “answer” to the “direct” HTY case presented in answer testimony, in its rebuttal testimony; and other intervenors respond to other intervenors’ answer testimony, including their “answer” to the “direct” HTY case presented in answer testimony, in their cross-answer testimony.  This leaves intervenors who are proponents of an HTY without an opportunity to respond to (i.e., “rebut”) the “answer” testimony contained in rebuttal testimony and in cross-answer testimony.  At the prehearing conference, the Parties must be prepared to discuss what (if any) accommodations need to be made to allow intervenors who are proponents of an HTY to present their “rebuttal” and, thus, to have the last word on this issue.  

35. At the prehearing conference, the Parties must be prepared to discuss:  (a) the date by which Public Service will file, if necessary, supplemental direct testimony and exhibits;
 (b) the date by which each intervenor will file answer testimony and exhibits; (c) the date by which Public Service will file rebuttal testimony and exhibits; (d) the date by which each intervenor will file cross-answer testimony and exhibits;
 (e) if an intervenor advocating use of an HTY will have the opportunity to respond in writing to “answer” HTY testimony presented in rebuttal testimony and exhibits, the date by which that intervenor will file sur-rebuttal testimony and exhibits limited to the HTY issue; (f) if an intervenor advocating use of an HTY will have the opportunity to respond in writing to “answer” HTY testimony presented in cross-answer testimony and exhibits, the date by which that intervenor will file cross-answer testimony and exhibits limited to the HTY issue; (g) the date by which each party will file corrected testimony and exhibits; (h) the date by which each party will file prehearing motions, including dispositive motions, motions in limine, and motions to strike testimony or exhibits;
 (i) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (j) the date by which the Parties will file any stipulation or settlement agreement reached;
 (k) the dates for the evidentiary hearing and whether all or a portion of the evidentiary hearing dates will include steam rate case testimony; (l) the date by which each party will file its post-hearing statement of position;
 and (m) the date by which each party will file its response to post-hearing statements of position.
  

36. In considering hearing dates, the Parties are reminded that the ALJ will issue a recommended decision in this matter.  The hearing dates must allow adequate time for statements of position and responses, a recommended decision, exceptions to the recommended decision, response to exceptions, and a Commission decision on exceptions that issues no later than August 10, 2013.  From the date on which responses to statements of position are filed, the process takes approximately 100 days.  

37. In addition, if the Commission has not ruled on the Application for Rehearing, Reargument, or Reconsideration of Decision No. C13-0064, the Parties must be prepared to discuss, and the ALJ may need to adopt, two procedural schedules:  one to go into effect if the Commission grants the Application for Rehearing, Reargument, or Reconsideration of Decision No. C13-0064 and does not require the Company to file an amended Advice Letter in the natural gas rate case; and one to go into effect if the Commission denies the Application for Rehearing, Reargument, or Reconsideration of Decision No. C13-0064 and requires the Company to file an amended Advice Letter in the natural gas rate case.  

38. At the prehearing conference, the Parties must be prepared to discuss whether one or more hearings to take public comment should be held in the natural gas rate case and, if so, the date(s) and location(s) for those hearings.  

39. At the prehearing conference, the Parties must be prepared to discuss discovery if the procedures and timeframes contained in Rule 4 CCR 723-1-1405 are not sufficient.  

40. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to the treatment of information claimed to be confidential if the procedures and timeframes contained in Rule 4 CCR 723-1-1100 are not adequate.  
41. On December 14, 2012, Public Service filed Highly Confidential Exhibit DAB-14 as part of the direct testimony and exhibits of PSCo witness Blair.  It appears that Public Service filed this exhibit only in the natural gas rate case.  A search of the Commission files in the natural gas rate case reveals:  (a) no order granting extraordinary protection has been issued in the natural gas rate case; and (b) Public Service has not filed a motion pursuant to Rule 4 CCR 
723-1-1100(a)(III) seeking extraordinary protection for any information.  

42. At the prehearing conference, Public Service must be prepared to state whether it filed Exhibit DAB-1 in the steam rate case and, if it did, whether it filed Exhibit DAB-1 as highly confidential in the steam rate case.  In addition, Public Service must be prepared to identify the decision or order that permitted it to file, in the natural gas rate case, 
Exhibit DAB-14 as highly confidential and that contains the pertinent protective provisions.  Moreover, if Exhibit DAB-1 was filed in the steam rate case as highly confidential, Public Service must be prepared to identify the decision or order that permitted it to file, in the steam rate case, Exhibit DAB-14 as highly confidential and that contains the pertinent protective provisions.  Finally, assuming there is no decision or order extending extraordinary protection to Exhibit DAB-1, Public Service must be prepared to state the date by which it will file a motion pursuant to Rule 4 CCR 723-1-1100(a)(III) with respect to that exhibit.  

43. At the prehearing conference, a party may raise any additional issue.  

44. The Parties must consult prior to the prehearing conference with respect to the matters to be discussed at the prehearing conference and are encouraged to present, if possible, a procedural schedule and hearing date(s) that are satisfactory to all Parties.  The ALJ requests that Public Service coordinate the discussions.  

45. The Parties are advised, and are on notice, that failure to attend or to participate in the prehearing conference will be deemed a waiver of objection to the rulings made, the procedural schedule established, and the hearing date(s) established at the prehearing conference.  

D. Advisements and Other Matters.  

46. The Parties are advised, and are on notice, that they must be familiar with, and abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.
  

47. All Parties are represented by counsel.  The ALJ calls counsel’s attention to the requirement of Rule 4 CCR 723-1-1202(e) that  

[e]very pleading of a party represented by an attorney shall be signed by the attorney, and shall state the attorney’s address, telephone number, email address, facsimile number, and attorney registration number.  
(Emphasis supplied.)  The Parties are advised, and are on notice, that filings must comply with this requirement
 and with the other requirements found in Commission rules pertaining to filings made with the Commission.  

48. The Parties are advised, and are on notice, that timely filing with the Commission means receipt by the Commission by the due date.  Thus, if a document is placed in the mail on the date on which the document is to be filed, then the document is not filed timely with the Commission.  

49. The Parties are advised, and are on notice, that the Commission has an 
E-Filings System available.  One may learn about, and may register to use, the E-Filings System at www.dora.colorado.gov/puc.  Use of the E-Filings System is not mandatory.  

II. ORDER  
A. It Is Ordered That:  
1. Trial Advocacy Staff of the Commission is a party in this matter.  

2. The Colorado Office of Consumer Counsel is a party in this matter.  

3. The Motion to Intervene filed by Atmos Energy Corporation is granted.  

4. Atmos Energy Corporation is a party in this matter.  

5. The Motion to Intervene filed by Energy Outreach Colorado is granted.  

6. Energy Outreach Colorado is a party in this matter.  

7. The prehearing conference scheduled by Decision No. R13-0100-I is rescheduled as follows:  

DATE:
February 13, 2013  

TIME:
1:00 p.m. (previously 10 a.m.)  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

8. Consistent with the discussion above, at the prehearing conference, the Parties shall be prepared to discuss the identified matters.  

9. A party’s failure to attend or to participate in the prehearing conference is deemed to be a waiver of objection to the rulings made during the prehearing conference, the procedural schedule established as a result of the prehearing conference, and the hearing date scheduled as a result of the prehearing conference.  

10. The Parties are held to the advisements contained in this Order.  

11. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  As discussed, the Company has filed for rehearing, reargument, or reconsideration of this requirement.  


�  Separate includes identify in a filing each referenced portion (e.g., for testimony, page and line number; for an exhibit, exhibit number, page number, and line numbers).  


�  Staff made the suggestion in both rate cases, and OCC raised the issue in its Response to the Application for Rehearing, Reargument, or Reconsideration of Decision No. C13-0064.  


�  The Commission did not require the Company to file an HTY in the steam rate case.  On January 28, 2013, Public Service and Staff filed in the steam rate case a Stipulation Regarding Filing of Historic Test Year Revenue Requirement Study and Joint Motion for Adoption of Conditions Regarding Burdens of Going Forward and of Proof.  In that filing, Public Service agrees to file in the steam rate case an HTY that meets the requirements established in Decision No. C13-0064 if the conditions on the burden of going forward and the burden of proof stated in Decision No. C13-0064 also apply in the steam rate case.  If the ALJ approves the stipulation and grants the joint motion, the ALJ’s decision concerning implementation of the Commission’s clarification will apply in both rate cases.  


�  Parties are free to disagree.  


�  The supplemental filing could be, for example, a filing that separates the prefiled testimony and exhibits as discussed above.  


�  Cross-answer testimony responds only to the answer testimony of another intervenor.  


�  This date must be at least seven calendar days before the final prehearing conference or, if there is no final prehearing conference, must be at least ten calendar days before commencement of the hearing.  


�  This date must be at least ten calendar days before the first day of hearing.  


�  This date can be no later than two weeks after the close of the evidentiary hearing.  


�  This date can be no later than one week after the filing of statements of position.  


�  These Rules are available on-line at �HYPERLINK "http://www.dora.colorado.gov/puc"��www.dora.colorado.gov/puc�.  


�  During the course of this proceeding, the ALJ may have occasion to inform counsel, on short notice, of rulings.  The ALJ will make such notifications by e-mail and will rely solely on signature blocks for the appropriate e-mail addresses.  
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