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I. STATEMENT  
1. On August 29, 2012, Boomerang Wireless, LLC (Boomerang or Applicant), filed a verified Application for Designation as an Eligible Telecommunications Carrier in the State of Colorado for the Limited Purpose of Offering Wireless Lifeline Service to Qualified Households (Low Income Only) and for Waiver of Certain Commission Rules.  That filing commenced this docket.  

2. On August 30, 2012, the Commission issued its Notice of Application Filed in this proceeding.  

3. The Colorado Office of Consumer Counsel (OCC) timely intervened by right and is a party in this proceeding.  The Trial Advocacy (Litigation) Staff of the Commission (Staff) timely intervened by right and is a party in this proceeding.  

4. OCC and Staff, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

5. On October 3, 2012, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

6. The procedural history of this proceeding is set out in previous Orders issued in this proceeding and is repeated here as necessary to place this Order in context.  

7. On December 4, 2012, Boomerang filed a verified Amended Application for Designation as an Eligible Telecommunications Carrier in the State of Colorado for the Limited Purpose of Offering Wireless Lifeline Service to Qualified Households (Low Income Only) and for Waiver of Certain Commission Rules (Application).
  That filing superseded the August 29, 2012 filing and broadened the scope of this docket.  

8. The Direct Testimony and Exhibits of James T. Balvanz support the Application.  This testimony is not verified.  

9. On December 14, 2012, by Decision No. R12-1438-I, the ALJ deemed the Application to be complete within the meaning of § 40-6-109.5, C.R.S.  Pursuant to 
§ 40-6-109.5(2), C.R.S., and absent an enlargement of time by the Commission or Applicant’s waiver of the statutory provision, a Commission decision on the Application should issue no later than July 12, 2013.  

10. On December 14, 2012, the Commission issued a Re-Notice of Application Filed in this docket.  That re-notice described the scope of this proceeding as defined by the Application and established a 14-day intervention period.  No intervention as of right and no motion for leave to intervene by permission was filed within the intervention period.  No motion for leave to intervene out of time has been filed.  

11. On January 16, 2013, the Parties filed, in one document, a Second Joint Motion to Amend Procedural Schedule [Joint Motion] and Request for Waiver of Response Time [Request].  In that filing, the Parties informed the ALJ that they had reached an agreement in principle and expected to be able to file the written stipulation no later than February 1, 2013.  As a result, the Parties requested modification of the procedural schedule to suspend the date for filing answer testimony and the date for filing rebuttal testimony and cross-answer testimony.  

12. The ALJ will grant the Request as waiving response time to the Joint Motion will not prejudice any party and the Request states good cause.  This Order will waive response time to the Joint Motion.  The ALJ will grant the Joint Motion as granting the motion will not prejudice any party and the Joint Motion states good cause.  This Order will modify the procedural schedule to suspend the testimony filing obligations.
  

13. In the Joint Motion at ¶ 3, Applicant states that, if a settlement is not reached, it “will be willing to waive the statutory decision deadline [found in § 40-6-109.5, C.R.S.,] to the extent necessary to accommodate the new [procedural] schedule, should a new schedule be required.”  If the Stipulation and Settlement Agreement filed on January 28, 2013 is not accepted and a new procedural schedule must be adopted, the ALJ expects Applicant to file a written waiver of the provisions of § 40-6-109.5, C.R.S., as applicable to the Application.  

14. On January 28, 2013, the Parties filed a Stipulation and Settlement Agreement (Stipulation) which, if adopted, will settle all issues as among and between the Parties.  All Parties are signatories to the Stipulation.  

15. The ALJ has reviewed the Stipulation (and its four attachments), the Application (and its nine exhibits
), and the direct testimony and exhibits of Mr. Balvanz.  In addition, the ALJ has read the Federal Communications Commission (FCC) Lifeline Reform Order.
  The ALJ’s questions are based on that review.  

16. The evidentiary hearing in this matter is scheduled for February 27, 2013.  To allow time for consideration of the Parties’ responses in advance of a hearing on the Stipulation (should one be necessary), the ALJ will order the Parties to file, on or before February 20, 2013, written responses to the questions posed in this Order.  Should the Parties determine that amending the Stipulation will respond to the ALJ’s questions, the Parties may file, on or before February 20, 2013, an amended Stipulation in lieu of, or in addition to, providing written responses to the questions posed.  

17. For ease of reference, the ALJ will pose questions based on where the provisions appear in the Stipulation and the attachments.  The order in which the questions are posed does not indicate or reflect the relative importance of the questions.  

18. The Parties will be ordered to respond to the following questions:
  

 
a.
Agreement at ¶ 5 reads:  “Boomerang will initially offer one (1) prepaid Lifeline Basic Universal Service plan (‘LBUS plan’) to eligible non-tribal Lifeline customers, as described in Attachment 3” to the Stipulation.  (Emphasis supplied.)  Boomerang’s 
FCC-approved Revised Compliance Plan (Compliance Plan) is attached to the Application as Exhibit 3.  Page 23 of the Compliance Plan states:  Boomerang’s “Lifeline offering will provide eligible customers with the following two Lifeline plans:  (1) 125 units that rollover where 1 minute equals 1 unit and 1 text equals 1 unit, and (2) 250 units without rollover where 1 minute equals 1 unit and 1 text equals 1 unit.”  (Emphasis supplied.)  

Please explain why Boomerang decided not to offer in Colorado both of the Lifeline plans described in the Compliance Plan.  

There is a discrepancy between the LBUS plan described in Attachment 3 to the Stipulation and the Lifeline offerings described in the Compliance Plan.  With respect to this discrepancy, does the FCC require a carrier to provide the Lifeline offerings described in an approved compliance plan?  If it does, please address whether the Commission can approve (and if it may do so, the basis on which it should approve) in this docket that Agreement which does not include both Lifeline plans described in the Compliance Plan.  

 
b.
Agreement at ¶ 11.A reads:  “If Boomerang desires to (1) modify its existing LBUS Plan, (2) add a new Lifeline plan, or (3) modify a Lifeline plan (each, a ‘Modification’), then Boomerang shall first provide the other Parties [in Docket No. 12A-954T] with thirty days’ advance notice of the proposed Modification.  If none of the Parties objects within the thirty-day notice period (the ‘Notice Period’), then Boomerang’s proposed Modification will go into effect upon the expiration of the Notice Period.”
  

Does the Commission have an obligation to make an annual (or periodic) certification to the FCC that an eligible telecommunications carrier (ETC) is providing Lifeline service in accordance with its ETC certification?  If the Commission has such an obligation, please describe the obligation.  Does the quoted Agreement language mean that, if neither OCC nor Staff objects within the Notice Period, Boomerang is authorized to begin offering the modified LBUS plan without a Commission decision approving the modified LBUS plan?  If the Agreement language has this meaning and if the Commission has a reporting obligation, please explain how the Parties envision the Commission will meet its reporting obligation without a Commission decision that describes the Lifeline service (i.e., the LBUS) that Boomerang is authorized to provide.  

Previous Commission decisions approving (and incorporating) stipulations and designating a carrier as an ETC for the limited purpose of providing Lifeline service require the ETC to file an application to modify an approved LBUS plan, to add new Lifeline offerings, and to change a Lifeline offering.  There is no such requirement in the Agreement.  Please provide the rationale for the different approach taken in the Stipulation.  Requiring previously-designated 

ETCs to file an application and not requiring Boomerang to file an application in the same (or similar) circumstances is disparate treatment.  Please provide an explanation as to why the disparate treatment, which appears to favor Boomerang, is not discriminatory.  


c.
Agreement at ¶ 11.B reads:  “If Boomerang has failed to comply with paragraph 11.A above and has implemented a modification or addition to the LBUS plan or any additional Lifeline plan without following the procedures described above, then ... the Commission may investigate any unnoticed or unauthorized change to Boomerang’s LBUS 
or Lifeline Plan Description, Terms and Conditions and Operating Procedures.”  (Emphasis supplied.)  

Do the Parties intend the italicized language to place a limitation on the Commission’s ability to investigate an unnoticed or unauthorized change to Boomerang’s LBUS or Lifeline Plan Description, Terms and Conditions, and Operating Procedures?  If so, please explain the rationale for the limitation.  Do the Parties intend the italicized language to create a condition precedent to the Commission’s ability to investigate an unnoticed or unauthorized change to Boomerang’s LBUS or Lifeline Plan Description, Terms and Conditions, and Operating Procedures?  If so, please explain the rationale for the condition precedent.  

Do the Parties intend the italicized language to place a limitation on the Commission’s ability to investigate whether Boomerang in fact is providing service as it states it will do in the Compliance Plan and in the Stipulation (for example, an investigation in response to a customer complaint)?  If so, please explain the rationale for the limitation.  Do the Parties intend the italicized language to create a condition precedent to the Commission’s investigating whether Boomerang in fact is providing service as it states it will do in the Compliance Plan and in the Stipulation?  If so, please explain the rationale for the condition precedent.  

 
d.
Agreement at ¶ 11.C reads:  “[F]or changes to any additional Lifeline plans or implementation of new Lifeline plans, other than the LBUS plan, Staff may investigate and obtain any necessary data through the Commission’s audit powers once the Commission is notified of changes.”  (Emphasis supplied.)  Pursuant to the Agreement at ¶ 11.A, Staff will receive notice of Modifications, but the Commission will not receive notice.  Please address this discrepancy and its effect on when Staff may investigate changes to Lifeline plans and new Lifeline plans.  

 
e.
Concerning advertising:  In his testimony at Exhibit JTB-6, Mr. Balvanz provides examples of Boomerang’s advertising for its Lifeline service.  At page 3 of that exhibit, there is a reference to 100 free monthly minutes being offered.  This number is not found in any other materials and is inconsistent with the proposed LBUS plan.  Should the Commission rely on this exhibit?  If so, should the Commission rely on the 100 free monthly minutes?  Please explain your responses.  

 
f.
Stipulation at Exhibit 9:  In that exhibit three handsets are pictured.  May a LBUS customer choose any of the three handsets as her free handset?  If not, please identify the handsets that are provided free-of-charge as part of the LBUS.  

 
g.
Stipulation at Attachment 2 at § E:  Please be sure that the e-mail address shown for the Commission’s External Affairs Section is the correct e-mail address.  

 
h.
Stipulation at Attachment 2 at § F.3 (last sentence) reads:  “This letter should be filed with the Director by the last business day of the following month.”  (Emphasis supplied.)  Do the Parties intend that the letter must be filed within the specified time?  If so, the quoted language does not accomplish that goal.  See, e.g., last sentence of id. at § G.4 (“shall be filed”).  


i.
Stipulation at Attachment 2 at § G.5 reads:  “Boomerang will comply with Rule 4 CCR 723-2-2304(b)(IV) by extending the Lifeline customer’s service day-for-day for qualifying outages lasting eight hours or longer during a continuous 24-hour period.”  (Emphasis supplied.)  

Is the reference to Lifeline customer a reference to a LBUS plan customer or to a Lifeline plan (as defined in the Agreement at ¶ 11) customer or to both?  If the language includes a LBUS plan customer, please describe Boomerang’s implementation of § G.5 in light of the fact that the LBUS plan is provided to the customer free-of-charge.  

Does § G.5 include extending the prepaid additional minutes that a LBUS plan customer may purchase?  If it does not, please provide the rationale for not including the prepaid additional minutes.  


j.
Stipulation at Attachment 3 at § C.5 states:  “Lifeline customers will not be required to ... pay an activation fee.”  Please identify each fee (as examples only:  termination, reconnection, reactivation, governmental) that Boomerang will assess to Lifeline customers.  As to each identified fee, please state the circumstances under which Boomerang will assess the fee.  

Should Boomerang decide in the future to assess a fee to Lifeline customers that is not identified in the list provided in response to this inquiry, would that decision constitute a Modification of the LBUS (as defined in the Agreement) and, thus, trigger ¶ 11.A of the Agreement?  If the provisions of ¶ 11.A of the Agreement would not be triggered, please explain why they would not be triggered.  

19. It may be the Parties’ opinion that some of the ALJ’s questions are not relevant either to this proceeding or to the review of the Stipulation.  The Parties nonetheless shall respond to the ALJ’s questions.  If the Parties believe that a question is not relevant, the Parties may explain the basis for that belief or opinion in the February 20, 2013 filing.  

20. After reading and considering the questions, the Parties may believe that written responses do not allow them to respond adequately to the ALJ’s questions.  If the Parties wish to respond to the questions through oral testimony, the Parties, in their February 20, 2013 filing, must inform the ALJ of their desire to have an evidentiary hearing on the Stipulation in order to present testimony in support of the Stipulation and to respond to the ALJ’s questions.  

21. Irrespective of whether the Parties request a hearing on the Stipulation, the ALJ may hold an evidentiary hearing on the Stipulation if she finds it necessary in order to understand the Stipulation or the Parties’ responses, or both.  

II. ORDER  
A. It Is Ordered That:  
1. No later than February 20, 2013, the Parties shall file written responses to the questions posed in this Order.  

2. The Second Joint Motion to Amend Procedural Schedule is granted.  The procedural schedule in this docket is modified as follows:  pending further Order, the date for filing answer testimony and exhibits, the date for filing rebuttal testimony and exhibits, and the date for filing cross-answer testimony and exhibits are suspended.  

3. The Request for Waiver of Response Time to the Second Joint Motion to Amend Procedural Schedule is granted.  

4. Response time to the Second Joint Motion to Amend Procedural Schedule is waived.  

5. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  Appended to the Application are nine exhibits, one of which (Exhibit 5) was filed under seal as that exhibit contains information claimed to be confidential.  


�  By electronic mail on January 17, 2013, the ALJ informed the Parties of her ruling on the Joint Motion and the Request.  This Order memorializes that ruling.  


�  Exhibit 5 to the Application is filed under seal as it contains information claimed by Applicant to be confidential.  


�  The Lifeline Reform Order is Lifeline and Link Up Reform and Modernization, Lifeline and Link Up, Federal-State Joint Board on Universal Service, Advancing Broadband Availability Through Digital Literacy Training, WC Docket No. 11-42, WC Docket No. 03-109, CC Docket No. 96-45, WC Docket No. 12-23, Report and Order and Further Order of Proposed Rulemaking, FCC 12-11, 27 FCC Rcd. 6656 (2012).  


�  In the questions, Agreement refers to the Agreement portion of the Stipulation (i.e., pages 8-14).  


�  The Agreement at ¶ 11 defines a Lifeline plan as “new expanded service plans or bundled service plans” that Boomerang offers in the future and that meet certain criteria.  
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