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I. statement

1. D & J Transportation, LLC (D&J or Applicant), initiated the captioned proceeding on October 17, 2012, by filing an application seeking authority to operate as a common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).  

2. On October 25, 2012, Staff of the Commission (Staff) issued a deficiency letter to Applicant noting the application requirements and requesting that Applicant file additional information related to Applicant’s managerial, operational, and financial fitness.

3. On October 22, 2012, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed as follows:

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of 
passengers  

between 643 Camino Del Rio, Durango Colorado 81303 and all points points in Silverton, Colorado.

RESTRICTION

This application is restricted to providing transportation services for Mountain Waters Rafting LLC, 643 Camino Del Rio, Durango, Colorado 81303.  

4. On November 5, 2012, Applicant made filings in this Docket in response to the request of Staff for additional information.

5. On November 20, 2012, Durango Transportation, Inc. (Durango or Intervenor), filed their Petition Intervention through counsel.  The filing included Commission Authority No. 14196 held by Durango Transportation.

6. On November 28, 2012, the Commission deemed the application complete and it was referred to an Administrative Law Judge (ALJ) for disposition and then assigned to the undersigned ALJ.

7. Interim Order No. R12-1419-I, issued on December 11, 2012, set a procedural schedule for the matter and ordered the Applicant to make filings regarding representation.  Applicant was required to file its disclosure of witnesses and exhibits on or before January 2, 2013 and a filing concerning representation by December 24, 2012. 

8. If the Applicant wished to proceed without an attorney, it was ordered to file, on or before December 24, 2012, a verified (i.e., sworn) statement that established that it is a closely-held entity; i.e., that it has no more than three owners and that the following conditions were met:  (1) the amount in controversy did not exceed $10,000; (2) the individual who will represent it in this matter is identified; and (3) establishes that the identified individual is a person in whom the management of the party is vested or an officer that provides the administrative agency with evidence, satisfactory to the agency, of the authority of the officer to represent the closely-held entity.

9. On December 24, 2012, Applicant filed its request for pro se status. The filing met all of the requirements of Interim Order No. R12-1419-I, although it was not a sworn statement.

10. On January 2, 2013, Applicant filed its exhibits, but failed to include a witness list. 

11. On January 4, 2013, Durango filed its Motion to Dismiss and its Motion for Change of Venue.

12. On January 9, 2013, Applicant filed a revised request for pro se status which included a sworn statement.  On the same day Applicant also made a supplemental filing of a witness list. 

13. On January 18, 2013, Applicant filed a response to the Motion to Dismiss and an objection to the Motion to Change Venue.

14. By Interim Order, R13-0107-I, issued January 22, 2013, Intervenor’s Motion to Dismiss Application and Motion to Change Venue were denied.

15. On January 28, 2013, Intervenor filed his Motion to Permit Late Filing of Exhibits, Motion for Witnesses to Appear by Telephone, and Attorney’s Motion to Withdraw (collectively, Motions).  As filed, the Motions did not contain a request for a shortening of Response time or statement that the Motions were uncontested.

16. On February 1, 2013, the parties informally contacted the undersigned ALJ to check the status of the pending Motions. In the correspondence it was stated that the Motions are not contested by the Applicant. 

17. Due to the evidentiary hearing being scheduled for February 5, 2012 and the Motions being uncontested, the undersigned ALJ shall sua sponte waive response time to the pending motions.

18. As grounds for the Motion to Permit Late Filing of Exhibits, Durango states that it took additional time to compile the exhibits, but that the exhibits had been disclosed on the exhibit list filed with the Commission on January 10, 2013. Further, Applicant argues that there remains adequate time for the Applicant to examine the exhibits prior to the scheduled hearing and as such the Applicant shall not be prejudiced if the motion is granted.

19. Applicant does not object to the late filing of the exhibits.

20. Good cause is found to allow the late filing of the exhibits and the Motion to Permit Late filing of Exhibits shall be granted.

21. As grounds for the Motion for Witnesses to Appear by Telephone, Durango states that the disclosed witnesses Danny Huntsman, Kevin O’Connor, Patti Wilson, and John Wright are unable to travel to Denver for the hearing and will only be available to testify telephonically. Further, Durango states it would be substantially prejudiced if the witnesses are not allowed to testify by telephone.

22. Applicant does not object to the Motion for Witnesses to Appear by Telephone.

23. Good cause is found to allow the testimony of the following witnesses of Durango to be conducted via telephone:  Danny Huntsman, Kevin O’Connor, Patti Wilson, and John Wright. Intervenor shall be responsible for having the proper contact information for these witnesses and seeing they are available to testify when they are called as witnesses in the case. No other witnesses shall be allowed to testify by telephone.

24. As grounds for the Attorney’s Motion to Withdraw, Counsel for Durango, Mr. Michael Wanger, states that Durango cannot afford the cost of counsel to travel to the evidentiary hearing. Further, Mr. Arthur Olson, president and sole stockholder of Durango intends to represent Durango Pro Se. Included with the filing is a sworn statement that is in compliance with 4 Code of Colorado Regulations 723-1-1201(b)(II) of the Commission’s Rules of Practice and Procedure, and § 13-1-127(2), C.R.S.  

25. Applicant does not object to the Attorney’s Motion to Withdraw. 

26. Good cause is found to allow counsel for Durango Transportation, Inc., Mr. Michael Wanger to withdraw from the above captioned docket. Mr. Arthur Olson shall be allowed to proceed pro se.

II. ORDER

A. It Is Ordered That:

1. Durango Transportation Inc.’s Motion to Permit Late Filing of Exhibits is granted.

2. Durango Transportation Inc.’s Motion for Witnesses to Appear by Telephone is granted.

3. Danny Huntsman, Kevin O’Connor, Patti Wilson, and John Wright shall be the only witnesses that are be allowed to testify by telephone.

4. Durango Transportation Inc., shall be responsible for having contact information for all of its witnesses and must assure that they are available to testify when called by the Court.

5. Attorney’s Motion to Withdraw shall be granted.

6. Attorney Michael Wanger shall be allowed to withdraw and no longer represents the interest of  Durango Transportation Inc. in the above captioned docket.

7. Durango Transportation Inc. shall be allowed to proceed pro se in the above captioned docket.

8. Durango Transportation, Inc. shall be represented by Mr. Arthur Olson in the above captioned docket.

9. Response time to the Motion to Permit Late Filing of Exhibits, Motion for Witnesses to Appear by Telephone, and Attorney’s Motion to Withdraw is waived.

10. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




�  As pertinent here, § 13-1-127(2.3), C.R.S., states that a person in whom management of a limited liability company is vested or reserved “shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]"  
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