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I. statement

1. Vail Beaver Creek Transport Express, Inc. (Applicant), initiated the captioned proceeding on August 12, 2012, by filing an application seeking authority to operate as a common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).  

2. On August 23, 2012, Staff of the Commission (Staff) issued a deficiency letter to Applicant noting the application requirements and requesting that Applicant file additional information related to Applicant’s managerial, operational, and financial fitness, as well as a certificate of good standing to do business in Colorado, and factual details establishing that the proposed service is in the public interest.

3. On August 27, 2012, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand taxi service 

between all points in the Counties of Eagle and Summit, State of Colorado.  
4. On August 30, 2012, Hy-Mountain Transportation, Inc. (Hy-Mountain), and Snow Limousine, Inc. (Snow), collectively filed their Entry of Appearance and Notice of Intervention through counsel.  This filing attached Commission Authority No. 14114 held by Hy-Mountain, and Commission Authority No. 55713 held by Snow.  Hy-Mountain and Snow, collectively, also  served on the Applicant Interrogatories and Requests for Production of Documents.

5. On August 31, 2012, Applicant made filings in this Docket in response to the request of Staff for additional information.  This information did not include the Certificate of Good Standing requested by Staff.

6. On September 7, 2012, Fresh Tracks Transportation, LLC (Fresh Tracks), filed its Entry of Appearance and Notice of Intervention.  The Fresh Tracks filing identified Commission Authority No. 55753 as the basis of its intervention, and included a copy of the same.  In addition, the Fresh Tracks filing included a preliminary disclosure of witnesses and exhibits it intends to present at the hearing in this matter.

7. On September 19, 2012, Rainbows, Inc., doing business as 453-Taxi (453-Taxi) filed an Entry of Appearance and Notice of Intervention and Protest as a matter of Right through counsel.  The 453-Taxi filing identified Commission Authority No. 54842 as the basis of its intervention, but did not include a copy of the same.  

8. On October 4, 2012, the Commission deemed the application complete and referred it to an Administrative Law Judge (ALJ) for disposition.

9. By Decision No. R12-1161-I, issued October 9, 2012, Intervenor 453-Taxi was ordered to file copies of its Commission authority as required by 4 Code of Colorado Regulations (CCR) 723-1-1401(e)(I) of the Commission’s Rules of Practice and Procedure, no later than October 26, 2012 and Applicant was required to make a filing concerning legal counsel.

10. On October 11, 2012, 453-Taxi made the required filing of its Commission Authority 

11. On October 12, 2012, a letter was sent to Applicant from Hy-Mountain and Snow requesting more complete answers to some of the interrogatories and additional production of document.

12. On October 18, 2012, Applicant filed a request to represent himself pro se in the above captioned docket.

13. On October 25, 2012, Intervenors Hy-Mountain and Snow sent another letter to the Applicant claiming that there were still discovery deficiencies after Applicant provided additional answers and documents in response to Intervenor’s letter of October 12, 2012.

14. By Decision No. R12-1320-I, issued on November 9, 2012, the intervention of 453-Taxi was granted and the Applicant and Fresh Tracks were allowed to proceed pro se.  The order also set an evidentiary hearing for January 18, 2013 in Eagle, Colorado.

15. On December 17, 2012, Hy-Mountain and Snow filed their Motion to Strike or Dismiss Application or in the Alternative Motion in Limine.  Among the contentions made by the Intervenors were that Applicant has failed to provide “proper or sufficient responses or objections to the discovery requests.” 

16. By Decision No. R13-0003-I, issued January 2, 2013, Hy-Mountain and Snow’s Motion to Strike or Dismiss Application or in the Alternative Motion in Limine was denied due to Hy-Mountain and Snow’s failure to show how the responses Applicant made to discovery requests were insufficient.

17. On January 4, 2013, Applicant filed his Motion Re: Conflict of Legal Counsel. In the motion, Applicant stated that counsel for Hy-Mountain and Snow had represented the Applicant in the past.  The motion failed to ask for any relief and there is no evidence that the motion was served on any other party.

18. On January 4, 2013, Hy-Mountain and Snow filed a second Motion to Strike or Dismiss Application or in the Alternative Motion in Limine. In this motion Hy-Mountain and Snow attached the responses of Applicant to discovery requests. 

19. Since the evidentiary hearing was only two weeks away, the undersigned ALJ called a telephone prehearing conference for January 14, 2013 to determine if all parties were prepared to proceed to hearing on January 18, 2013 and also address the two pending motions.

20. At the prehearing conference all parties announced they were ready for the hearing, Applicant’s Motion Re: Conflict of Legal Counsel was dismissed, and Applicant was ordered to provide responses to four discovery requests by 5:00 p.m. on Wednesday January 16, 2013. The responses were for the following questions:

a) An explanation of what the applicant believes are the current deficiencies in service in the area of the application;

b) an explanation of what service the Applicant proposes to provide;   

c) what rates the Applicant proposes to charge for his proposed service; and

d) a summary of testimony from each of his witnesses.

21. On January 14, 2013, counsel entered his appearance on behalf of intervenor Fresh Tracks.

22. On January 18, 2013, prior to the scheduled hearing, counsel for intervenors Fresh Tracks and 453-Taxi, communicated to the undersigned ALJ that a settlement had been reached with the Applicant and filed their Contingent Withdrawal and Acceptance based on the undersigned ALJ’s acceptance of an amendment to the Application. The undersigned ALJ accepted the amendment to the Application and excused Intervenors 453-Taxi and Fresh Tracks from the matter. 

23. At the start of the evidentiary hearing, Counsel Jesse Wiens entered his appearance for the Applicant.  Intervenors Hy-Mountain and Snow acknowledged receipt of the entry of appearance, although there is no evidence any entry was filed with the Commission.  Counsel for the Applicant then requested a continuance due to his entry into the docket only one day before the scheduled hearing date.  Counsel argued that if granted, the continuance would not prejudice the Intervenors. 

24. Intervenors Hy-Mountain and Snow moved to dismiss for Applicant’s failure to provide adequate responses to discovery requests ordered by the undersigned ALJ in the prehearing conference earlier in the week.  In answer to the order to provide responses to the discovery requests, the Applicant sent the Intervenors a fax containing the following answers:
1.
The pictures of the Vail Transportation Center will show need, patrons from local businesses waiting every week from 1:30 a.m. - 2:30 a.m., there is only one Taxi Company and one Taxi stand in the Vail Valley. The city of Vail only allows the taxi to use this stand, no other service is allowed.

2.
All cars will have meters and credit card machines if approved.

25. Intervenors also objected to any continuance arguing that any continuance would add to the costs already associated with contesting the Application and preparing for the hearing that all parties had announced ready for on January 14, 2013.

II. Discussion

26. Pursuant to Rule 1405(b), 4 CCR 723-1, the Commission has the authority to sanction parties for their failure to cooperate in good faith with the discovery process. The sanctions available to the Commission include dismissal of a party from an action.

27. Further, Commission Rule 4 CCR 723-1-1405(e)(VI) provides that in transportation application proceedings “[a]ny person adversely affected by a failure of another party to provide discovery may file a motion to compel discovery, a motion to dismiss, or a motion in limine.”  
28. On multiple occasions since the start of the instant docket there have been discovery requests propounded on the Applicant. Repeatedly, the Applicant has failed to provide adequate responses to inquires made through discovery.

29. As late as four days before the evidentiary hearing, the Applicant was ordered to give complete answers to only four questions that the undersigned ALJ thought were necessary for the Intervenors to properly prepare for the hearing. The responses submitted by the Applicant consisted of a total of three sentences. 

30. Discovery may reach to “any matter, not privileged, which is relevant to the subject matter involved in the pending action.”  See, Colorado Rules of Civil Procedure Rule 26(b).  The information sought need not be relevant to any particular issue in the case; it need only be pertinent or germane to the subject matter of the action.  Under Rule 26(b), relevance is to be construed liberally to effectuate the full extent of their truth-seeking purposes.  Williams v. District Court, 866 P.2d 908 (Colo. 1993).  Discovery rules are to be liberally construed to eliminate surprise at trial, permit the discovery of relevant evidence, simplify issues, and to promote the expeditious settlement of cases.  Silva v. Basin Western, Inc., 47 P.3d 1184 (Colo. 2002).  
31.  Discovery is allowed is to provide the parties knowledge of all the issues involved in the hearing and also to allow parties to properly prepare their case.  The three sentence response by the Applicant fails to adequately address the questions he was ordered to answer. Failure to provide adequate responses to the discovery requests prejudices the Intervenors in the instant hearing. 

32. Due to the continued failure of the Applicant to provide sufficient responses to discovery requests, the Application shall be dismissed without prejudice. It should also be noted that the Applicant, due to obtaining counsel less than 24 hours before the hearing, was not prepared to proceed to hearing and based on the amendment filed the day of hearing, significantly changed the scope of the proposed Application.

33. By dismissing the Application without prejudice the Applicant, if he wishes to do so, may file another Application to obtain a Certificate of Public Convenience and Necessity. This also allows the Applicant to work with his new attorney to properly prepare his case and make adjustments in the scope of the application while recognizing the cost involved to the Intervenors.  This result is a proper balance of the rights of the Applicant and the rights of the Intervenors.

34. Applicant’s Motion to Continue is denied as moot. 

35. The only sanction against the Applicant shall be the dismissal of the Application without prejudice. The Applicant shall not be responsible for Intervenor’s costs, expenses, or attorney fees.

III. ORDER

A. The Commission Orders That:

1. The Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire, which application was filed by, Vail Beaver Creek Transport Express, Inc., is dismissed without prejudice.

2. The Motion to Continue filed by Vail Beaver Creek Transport Express, Inc., is denied as moot.

3. Docket No. 12A-920CP is closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� The original Application was for unrestricted services in both Summit and Eagle Counties. The proposed amendment lessened the proposed scope of the application by eliminating transportation between all points located in Summit County.
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