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I. statement  

1. On November 20, 2012, the Town of Winter Park (Town or Applicant) filed an Application (with attachments) in which the Town seeks authority to modify the existing at-grade crossing located at King’s Crossing Road in the Town.  That filing commenced this proceeding.    

2. On December 3, 2012, the Commission gave notice of the Application; established an intervention period until January 2, 2013; and established a procedural schedule.  This Order will vacate that procedural schedule.  

3. By Decision No. C13-0057-1, issued January 11, 2013, the Commission deemed the Application complete within the meaning of § 40-6-109.5, C.R.S., and referred this matter to an Administrative Law Judge (ALJ) “for disposition of the interventions and determination of the merits of the Application.”  Id. at Ordering Paragraph No. 2.  

A.
Interventions.  

4. On December 19, 2012, Union Pacific Railroad Company (UPRR) intervened of right in this proceeding.  The crossing at issue crosses UPRR’s track.  UPRR neither opposes nor contests the Application but states that it will participate in any hearing.  UPRR is represented by legal counsel in this matter.  

5. On January 3, 2013, one day after the intervention period ended, Cornerstone Winter Park Holdings, LLC and Grand Park Development, LLC (collectively, Cornerstone), filed their Joint Motion to Intervene.  In that filing, Cornerstone Winter Park Holdings, LLC and Grand Park Development, LLC, assert that they own property adjacent to the crossing at issue in this proceeding.  They also assert that grade separation is contractually required at the crossing and an engineering firm has been contracted to complete the design with approval expected in 2013.   Further, Cornerstone contends that information contained within the Town’s Application is incorrect in light of the future Cornerstone development in the area of the subject crossing.  

6. On January 11, 2013, the Town filed their objection to Cornerstone’s Motion to Intervene. As grounds the Town argued the intervention was late and good cause has not been shown to allow the late intervention.

7. Also on January 11, 2013, Cornerstone filed their Revised Motion to Intervene. In this motion, Cornerstone claimed that the late filing of the intervention was due to their receipt of the Notice on December 4, 2012, therefore they believed that the intervention period ended on January 3, 2013.  In the alternative, Cornerstone argued that since the intervention was only one day late there was no prejudice to the Application or any party and failure to allow the intervention would prejudice Cornerstone’s interest as well as the public’s interest.

8. Commission Rule of Practice and Procedure 4 Code of Colorado Regulations (CCR) 723-1-1401(a) requires that notice of intervention as of right or a motion to permissively intervene shall be filed within 30 days of the Commission notice of any docketed proceeding.  The Commission issued notice of the application on December 3, 2012.  Consequently, the deadline to intervene as of right or to petition to permissively intervene in the above-captioned proceeding was January 2, 2013.  The Motion to Intervene of UPRR was timely filed.  The Motions to Intervene of Cornerstone were not timely.  Rule 1401(a) further provides that “[t]he Commission may, for good cause shown, allow late intervention, subject to reasonable procedural requirements.” 
9. The ALJ finds that the intervention of Cornerstone raises significant questions of public safety and public interest to allow the late intervention. Additionally, since the intervention was filed only one day late, there is no prejudice to the Application or to any party.  Good cause is found to allow the late intervention of Cornerstone. 
10. Cornerstone and UPRR, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

B.
Time for Commission Decision.  
11. By Decision No. C13-0057-I, the Commission deemed the Applications complete as of January 11, 2013.  Applicant did not provide either its supporting testimony and exhibits or a detailed summary of its direct testimony and copies of its exhibits when it filed the Application.  

12. Pursuant to § 40-6-109.5(2), C.R.S., absent an enlargement of time by the Commission
 or Applicant’s waiver of the statutory provision, a Commission decision on the Application should issue on or before 210 days from the date on which the Commission deemed the Application to be complete (that is, January 11, 2013).  Thus, the Commission should issue its decision on the Application on or before August 9, 2013.  

C.
Prehearing Conference.  

13. It is necessary to schedule a hearing, to establish a procedural schedule, and to discuss discovery and other matters.  To do so, a prehearing conference will be held on February 7, 2013.  

14. The Parties must be prepared to discuss whether the testimony in this proceeding should be presented through written question-and-answer testimony (including copies of the exhibits that the witness sponsors) that is prefiled
 or should be presented through oral testimony that is given during the hearing.  If the testimony is presented orally at hearing, then, for each witness, a detailed summary of testimony is filed and copies of exhibits to be offered through the witness are filed.
  Resolution of this issue will influence the procedural schedule.  

15. Applicant has requested that the hearing in this matter be held at the Town Hall in Winter Park, Colorado.  Application at p. 10.  It is the Commission’s practice to hold the hearing in the location preferred by an applicant.  At the prehearing conference, the Parties must be prepared:  (a) to discuss Applicant’s request to hold the hearing in Winter Park; and (b) to state any objection to holding the hearing in the Town Hall.  

16. At the prehearing conference, the Parties also must be prepared to discuss the following:  (a) the date by which Applicant will file its written question-and-answer direct testimony (or a detailed summary of its direct testimony) and copies of the exhibits it will offer in its direct case; (b) the date by which each intervenor will file its written question-and-answer answer testimony (or a detailed summary of its answer testimony) and copies of the exhibits it will offer in its case; (c) assuming that written question-and-answer testimony is prefiled, the date by which Applicant will file written question-and-answer rebuttal testimony and copies of exhibits it will offer in rebuttal; (d) assuming that written question-and-answer testimony is prefiled, the date by which each intervenor will file written question-and-answer cross-answer testimony and copies of the exhibits it will offer;
 (e) the date by which each Party will file its corrected prefiled question-and-answer testimony and exhibits or will file its corrected and updated detailed summary of testimony; (f) the date by which each Party will file its prehearing motions;
 (g) the date for a final prehearing conference, if the Parties believe one is necessary; (h) the date by which the Parties will file any stipulation reached;
 (i) the duration of the hearing and the proposed hearing dates;
 and (j) the date by which each Party will file its post-hearing statement of position.
  

In considering a procedural schedule and hearing dates, and assuming the Applicant does not waive § 40-6-109.5, C.R.S., the Parties must take into consideration the date by which a Commission decision on the Application should issue (i.e., August 18, 2013).  

17. Allowing adequate time for statements of position, a recommended decision, exceptions to the recommended decision, response to exceptions, and a Commission decision on exceptions, the hearing must be concluded no later than April 8, 2013.  

18. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to discovery if the procedures and timeframes contained in Rule 4 CCR 723-1-1405 are not sufficient.  

19. At the prehearing conference, a party may raise any additional issue.  

20. The ALJ expects the Parties to come to the prehearing conference with proposed dates, including hearing dates, for the procedural schedule.  The Parties must consult prior to the prehearing conference with respect to the listed matters and are encouraged to present, if possible, a procedural schedule and hearing dates that are acceptable to all Parties.  

21. The Parties are advised that, and are on notice that, they must be familiar with, and abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.  

22. The Parties are advised that, and are on notice that, filing with the Commission means receipt by the Commission by the due date.  Thus, if a document is placed in the mail on the date on which the document is to be filed, then the document is not filed timely with the Commission.  

II. ORDER  
A. It Is Ordered That:  
1. The Revised Motion to Intervene filed by Cornerstone Winter Park Holdings, LLC, is granted.  

2. Cornerstone Winter Park Holdings, LLC, is an intervenor and a party in this proceeding.  

3. The Revised Motion to Intervene filed by Grand Park Development, LLC, is granted.  

4. Grand Park Development, LLC, is an intervenor and a party in this proceeding.  

5. The procedural schedule established in the Notice of Application Filed dated December 3, 2012 is vacated.  

6. A prehearing conference in this matter is scheduled as follows:  

DATE:
February 7, 2013  

TIME:
9:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

7. At the prehearing conference, the Parties shall be prepared to discuss the matters set out above. 

8. The Parties shall be held to the advisements in this Order.  

9. This Order is effective immediately. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




�  Section 40-6-109.5(4), C.R.S., permits the Commission to extend the time for decision an additional 90 days upon a finding of extraordinary circumstances.  


�  If testimony is prefiled, then the witness stands cross-examination on that testimony.  


� The detailed summary of testimony will include at least identification (name, address, daytime or business telephone number) of the witness and significant disclosure of:  (a) the witness’s expected testimony; (b) the witness’s background; and (c) the witness’s conclusions or recommendations (and the basis for each conclusion or recommendation).  


� Cross-answer testimony addresses and responds to answer testimony only.  The date for filing �cross-answer testimony and exhibits typically is the same date as that for filing rebuttal testimony and exhibits.  


�   This date can be no later than ten calendar days before the first day of hearing.  


�   This date can be no later than four business days before the first day of hearing.  


�   The length of the hearing will depend, to a large degree, on whether written testimony is prefiled.  


�   There will be no response to statements of position.  
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