Before the Public Utilities Commission of the State of Colorado

Decision No. R13-0108
Docket No. 06A-647R

R13-0108Decision No. R13-0108
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

06A-647RDOCKET NO. 06A-647R
IN THE MATTER OF THE APPLICATION OF CAM-COLORADO, LLC, 424 Lewis Hargett Circle, Suite 250, Lexington, Kentucky 40503 FOR AUTHORITY TO CONSTRUCT AN AT-GRADE CROSSING AT MESA COUNTY ROAD M.8, APPROXIMATELY 1/2 MILE FROM MACK, COLORADO AS PART OF A NEW 15-MILE RAIL SPUR TO BE USED TO TRANSPORT COAL AS PART OF THE NEW PROPOSED RED CLIFF MINE PROJECT.

DOCKET NO. 06a-654r

IN THE MATTER OF THE APPLICATION OF CAM-COLORADO, LLC, 424 Lewis Hargett Circle, Suite 250, Lexington, Kentucky 40503 FOR AUTHORITY TO CONSTRUCT AN AT-GRADE CROSSING AT MESA COUNTY ROAD 10, APPROXIMATELY 1/8 OF A MILE SOUTH OF COUNTY ROAD R AS PART OF A NEW 15-MILE RAIL SPUR TO BE USED TO TRANSPORT COAL AS PART OF THE NEW PROPOSED RED CLIFF MINE PROJECT.
RECOMMENDED DECISION OF 
ADMINISTRATIVE LAW JUDGE 
G. HARRIS ADAMS
DISMISSING APPLICATION IN DOCKET NO. 06A-647R
Mailed Date:  January 25, 2013
TABLE OF CONTENTS

2I.
STATEMENT

II.
FINDINGS OF FACT, DISCUSSION, AND CONCLUSIONS
3
III.
ORDER
6
A.
The Commission Orders That:
6


I. STATEMENT
1. This matter comes before the Public Utilities Commission (Commission) for consideration of applications filed by CAM-Colorado, LLC (CAM) requesting authority to construct new crossings of the proposed new CAM rail spur.  The application for a new grade-separated crossing on State Highway 139 was filed on November 6, 2006 is Docket No. 
06A-608R.  The application for a new at-grade crossing on Mesa County Road M.8 was filed on December 4, 2006 and is Docket No. 06A-647R.  The application for a new at-grade crossing on Mesa County Road 10 was filed on December 11, 2006 and is Docket No. 06a-654r.  The application for a new at-grade crossing on County Road T was filed on November 6, 2009 and is Docket No. 09A-828R.
2. The Commission gave notice of these applications to all interested parties, including adjacent property owners in accordance with § 40-6-108(2), C.R.S.  The Notice for Docket No. 06A-608R was mailed on November 9, 2006.  The Notice for Docket No. 06A-647R was mailed December 6, 2006.  The Notice for Docket No. 06A-654R was mailed December 14, 2006.  The Notice for Docket No. 09A-828R was mailed on November 10, 2009.
3. Union Pacific Railroad Company (UPRR), Ute Water Conservancy District (Ute Water), the County of Mesa (Mesa County), and several citizens of Mack, Colorado are parties to this consolidated proceeding.  The following are those citizens of Mack, Colorado:  Mike Barnes, Sioux Robbins Bartels, Baxter Pass Services, Inc., Mellissa Bowen, Gale E. Bowles, Edmund Cardoza, Earl Cole, Janet L. Coombe, Elizabeth Leilani Cowan, David and Suzanne Ellinwood, Aileen L. Erickson, Bruce R. Erickson, Karissa Erickson, Teresa Funk, Carla DeKoatz-Garibaldi, Teresa Gonzalez, Andrea C. Grych, Paul A. Grych, Joe & Toni Hassler, Diana Hatch, Mark & Polly Hill, Lorri Hunt, Barbara D. Kelley, Deborah Koury, Travis J. Kruckenberg, Gustave Harold Langner Jr., Nancy L. Langner, Sydney K. Langner, Joanne Leischuck, Debby Locke, Jane E. Lostumbo, Jim McCulley, Chris McCallum, Joe McPherson, Malea McPherson, Wayne F. Ollar, Nick Robinson, Sandra E. Roy, G. Lovell Sasser, Loy Sasser, Ian Smith, Jerry Spreight, Keith Terrel, William and Cheryl Thomas, Denise R. Wallace, Ronald G. Wallace, Catherine Michelle Williams, Jeffery K. Williams, James & Jennifer Winter, Jennifer Wooten, Joestes and Wendy Wyatt, Stan Young, Jason Miller, Micheal E. Repp, Darrel D. Hespe, and Lynn and Kimberly Phillips.  

4. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT, DISCUSSION, AND CONCLUSIONS
5. The Commission has jurisdiction of this matter pursuant to C.R.S. 
§ 40-4-106(2)(a) and C.R.S. § 40-4-106(3)(a).
6. More than six years ago, this proceeding was commenced and notice thereof was provided.
7. In the original applications filed, CAM estimated a start of construction in early 2008.  Construction would be complete between 12 and 18 months later and in operation by mid to late 2009.  Application at 3, Docket No. 06A-647R, and Application at 3, Docket No. 06A‑654R.
8. Following a prehearing conference in this matter, the proceeding was delayed pending issuance of an environmental impact statement (EIS).  During the prehearing conference, there was a discussion about the EIS process and timing issues affecting this proceeding.  See Transcript of February 16, 2007 prehearing conference at Page 19, Line 9. It was speculated that a record of decision would be available perhaps spring of 2008.  Id. at 20.  It was also acknowledged that the EIS process could affect the final proposed alignment of the spur.
9. During the course of the prehearing conference, Applicant invited the unsworn statement of Ms. Jane Peterson of the Bureau of Land Management.  As the project manager for the Red Cliff Mine Project EIS, she stated that alignment of the spur would not be final until the record of decision is signed.  She opined that the record of decision would take longer than originally speculated.  Id at 21-23.

10. By Decision No. R10-0196-I, issued March 3, 2010, without bifurcating the proceedings, the hearing in Docket No. 06A-654R proceeded on the merits on a bifurcated record.  The then-scheduled hearing was vacated as to Docket No. 06A-647R so that a reported agreement reached between CAM and Mesa County could be implemented.  That agreement contemplated amendment of the pending application as to Docket No. 06A-647R to request authority to construct a grade-separated crossing of the proposed rail spur crossing at Mesa County Road M.8.  
11. Approximately three years having passed since the reported agreement to amend Docket No. 06A-647R, no such amendment has been made.  Required periodic status reports, most recently in December 2012, indicate little progress in this matter as to the pending application.
12. CAM has been considering competitive bids for design of a single span bridge for months, but has not yet determined how to proceed.

13. The December 2012 status report also reports that efforts on the Red Cliff Mine EIS were delayed pending preparation and release of the Environmental Assessment for McClane Mine Expansion.
14. CAM reports that the BLM will develop and issue an Environmental Assessment for the coal lease area designated as the Book Cliffs Lease-by-Application.  Thereafter, an EIS will be prepared for the mine facilities and rights-of-way.

15. CAM now reports BLM anticipation that the Environmental Assessment is anticipated in February or March 2014.  No statement is provided as to the subsequent EIS.

16. To say the least, additional necessary conditions for the project have come to light and substantial additional delay has resulted since the application was filed.

17. Despite the fact that the within application has been pending for more than six years, Applicant can neither represent with certainty the alignment of the railroad spur at the crossing of County Road M.8 nor the grade separated structure that will span the crossing.  Further, based upon the status reports to date, it will be years before it will be determined whether Applicant will be authorized to construct the proposed spur.
18. While the Commission does not have explicit requirements that Applicant have standing, as in a judicial proceeding, the public interest and notions of administrative efficiency cannot be ignored forever.  Despite several years’ passage, in addition to Commission expenditure of time and resources, there is no end in sight.  By the time this matter will be heard, notice of the proceeding will be stale, to say the least.  There is a real possibility that persons may have become interested in this proceeding after notice was provided and during the pendency of this matter.   
19. Despite timely filing of periodic reports, substance indicates that CAM has not been able to reasonably prosecute the application.  Based upon the totality of circumstances to date and the lack of prosecution, Docket No. 06A-647R will be dismissed without prejudice.
20. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.

III. ORDER
A. The Commission Orders That:

1. The Application of CAM-Colorado, LLC, 424 Lewis Hargett Circle, Suite 250, Lexington, Kentucky 40503 for Authority to Construct an At-Grade Crossing at Mesa County Road M.8, Approximately 1/2 Mile From Mack, Colorado as Part of a New 15-Mile Rail Spur to be Used to Transport Coal as Part of the New Proposed Red Cliff Mine Project, filed on December 4, 2006, is dismissed without prejudice.  
2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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