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I. statement

1. D & J Transportation, LLC (D&J or Applicant), initiated the captioned proceeding on October 17, 2012, by filing an application seeking authority to operate as a common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).  

2. On October 25, 2012, Staff of the Commission (Staff) issued a deficiency letter to Applicant noting the application requirements and requesting that Applicant file additional information related to Applicant’s managerial, operational, and financial fitness.
3. On October 22, 2012, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed as follows:

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of 
passengers  

between 643 Camino Del Rio, Durango Colorado 81303 and all points points in Silverton, Colorado.

RESTRICTION

to providing  transportation services for Mountain Waters Rafting LLC, 643 Camino Del Rio, Durango, Colorado 81303.  

4. On November 5, 2012, Applicant made filings in this Docket in response to the request of Staff for additional information.
5. On November 20, 2012, Durango Transportation, Inc. (Durango or Intervenor), filed their Petition Intervention through counsel.  The filing included Commission authority No. 14196 held by Durango Transportation.
6. On November 30, 2012, the Commission deemed the application complete and it was referred to the undersigned Administrative Law Judge (ALJ) for disposition.

7. Interim Order R12-1419-I, issued on December 11, 2012, set a procedural schedule for the matter and ordered the Applicant to make filings regarding representation.  Applicant was required to file their disclosure of witnesses and exhibits on or before January 2, 2013 and a filing concerning representation by December 24, 2012. 
8. If the Applicants wished to proceed without an attorney, they were ordered to file, on or before December 24, 2012, a verified (i.e., sworn) statement that (1) established that it is a closely-held entity; i.e., that it has no more than three owners and that the following conditions were met:  (2) the amount in controversy did not exceed $10,000; (3) that identifies the individual who will represent it in this matter; and (4) establishes that the identified individual is a person in whom the management of the party is vested or reserved officer provides the administrative agency with evidence, satisfactory to the agency, of the authority of the officer to represent the closely-held entity.

9. On December 24, 2012, Applicant filed their request for pro se status. The filing met all of the requirements of Interim Order R12-1419-I, although it was not a sworn statement.
10. On January 2, 2013, Applicant filed their exhibits, but failed to include a witness list. 

11. On January 4, 2013, Durango filed their Motion to Dismiss and their Motion for Change of Venue. 
12. In the Motion to Dismiss Durango states, as the only grounds, the Applicants failure to follow the Court’s orders requiring a sworn statement and witness list. Intervenor’s argue that based on the Applicants failure file a witness list and that the Applicant’s request to proceed pro se was not in the form of a sworn statement, the matter should be dismissed. 
13. As grounds for the Motion for Change of Venue, Durango states that pursuant to C.R.C.P Rule 96 (f) they are requesting a venue change in the interest of convenience of their witnesses.
14. On January 9, 2013, Applicant’s filed a revised request for pro se status which included a sworn statement.  On the same day Applicants also made a supplemental filing of a witness list. 

15. On January 18, 2013, Applicant filed a response to the Motion to Dismiss and an objection to the Motion to Change Venue.

II. Discussion

A. Motion to Dismiss
16. Intervenor fails state any prejudice that was caused by the failure of the Applicants to have the initial request to proceed pro se in the form of a sworn statement. 
It is hard to envision how this could cause any prejudice to the Intervenors.   If there was some unknown prejudice to the Intervenors, it was cured by Applicant’s revised filing on January 9, 2013.

17. The failure of the Applicant’s to file a witness list is potentially prejudicial to the Intervenors.  The Intervenors have the right to know who will testify on behalf of the Applicants so that they may properly prepare their case. Even though the Intervenors failed to claim any prejudice there would be prejudice if the Applicants failed to provide a witness list.  
18. Although there is a potential for prejudice, the supplemental filing made by the Applicants on January 9, 2013, cured any potential prejudice. The supplemental filing by Applicant was almost one month before the scheduled hearing allowing sufficient time for the Intervenors to prepare their case or adjust their case based on the witness list supplied by the Applicant. In addition the supplemental filing occurred before Intervenors filed their witness list. The actions of the Applicant supplementing the filings with a witness list, almost one month before the scheduled hearing, cured any potential prejudice.  
19. Without any prejudice found and none alleged by the Intervenor and the additional filings made by the Applicants curing any potential prejudice, the Motion to Dismiss is denied.
B. Motion for Change of Venue

20. Durango in their Motion for Change of Venue cite to C.R.C.P. Rule 96(f) for their grounds. Durango argues that in the interest of convenience of witnesses, the hearing should be convened in Durango, Colorado.  
21. There is no Rule 96 of the Colorado Rules of Civil Procedure. The undersigned ALJ shall construe the request to fall under C.R.C.P. rule 98(f)(2).  This rule provides the following:
(f) Causes of Change. The court may, on good cause shown, change the place of trial in the following cases:

(2) When the convenience of the witnesses and the ends of justice would be promoted by the change.

22. The Applicants object to a change of venue.
23. In the Application filed by D&J on October 17, 2012, the request was made to hold any evidentiary hearing in Denver, Colorado.

24. In the Petition to intervene, Intervenors requested a hearing but did not object to the Applicant’s request to hold the hearing in Denver, Colorado.

25. The undersigned ALJ conducted informal communications by e-mail with both parties on December 3, 2012 in order to set a hearing date which would be acceptable to all parties. Intervenors did not object to the hearing being held in Denver, Colorado.

26. On December 11, 2012, by Interim Order R12-1419-I the matter was set for hearing on February 5, 2013 in Denver, Colorado. 
27. C.R.C.P 98(e)(1)  states that:

A motion under sections (c)(3), (f)(2), or (g) of this Rule, shall be filed prior to the time a case is set for trial, or the right to have venue changed on said grounds is waived, unless the court, in its discretion, upon motion filed or of its own motion, finds a change of venue should be ordered.
28.   The Intervenors, by their inaction, waived any the right to have the venue changed under C.R.C.P. Rule 98(f)(2) when the hearing was set by Interim Order R12-1419-I.  

29. Due to the need for a Commission decision to be made within 210 days of the Application being complete, the hearing being scheduled within two weeks of the date of this order, and the objection of the Applicant, the Motion for Change of Venue shall be denied.   
III. ORDER

A. It Is Ordered That:

1. Durango Transportation Inc.’s Motion to Dismiss is denied.

2. Durango Transportation Inc.’s Motion for Change of Venue is denied.

3. D & J Transportation LLC shall be allowed to proceed pro se in the above captioned matter. James Wilkes shall represent D & J Transportation LLC.   

4. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                      Administrative Law Judge



�  As pertinent here, § 13-1-127(2.3), C.R.S., states that a person in whom management of a limited liability company is vested or reserved “shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]"  
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