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I. statement

1. Blue River Shuttles, LLC (Applicant), initiated the captioned proceeding on October 5, 2012, by filing an application seeking authority to operate as a common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).

2. On October 29, 2012, Staff of the Commission (Staff) issued a deficiency letter to Applicant noting the application requirements and requesting that Applicant file additional information related to Applicant’s managerial, operational, and financial fitness, as well as a certificate of good standing to do business in Colorado, and letters of public support.

3. On October 22, 2012, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand shuttle service 

between all points within a 45 mile radius of the intersection of Highway 9 and Highway 285, Fairplay, Colorado 80440.  
4. On October 24, 2012, Hy-Mountain Transportation, Inc. (Hy-Mountain), and Snow Limousine, Inc. (Snow), collectively filed their Entry of Appearance and Notice of Intervention through counsel.  This filing attached Commission Authority No. 14114 held by 
Hy-Mountain, and Commission Authority No. 55713 held by Snow.

5. On October 29, 2012, Rainbows, Inc., doing business as 453-Taxi (453-Taxi) filed their Notice of Intervention. The 453-Taxi filing identified Commission Authority No. 54842 as the basis of its intervention, but did not include a copy of the same.

6. On November 14, 2012, Applicant made filings in this Docket in response to the request of Staff for additional information.  

7. On November 20, 2012, Fresh Tracks Transportation, LLC (Fresh Tracks), filed its Entry of Appearance and Notice of Intervention.  The Fresh Tracks filing identified Commission Authority No. 55753 as the basis of its intervention, and included a copy of the same.  In addition, the Fresh Tracks filing included a preliminary disclosure of witnesses and exhibits it intends to present at the hearing in this matter.

8. On November 28, 2012, the Commission deemed the application complete and it was referred to the undersigned Administrative Law Judge (ALJ) for disposition.

9. On December 4, 2012, Interim Order R12-1397-I was issued granting intervenor status to Hy-Mountain, Snow, and Fresh Tracks; putting in place a procedural schedule; ordering Intervenor 453-Taxi to file copies of its Commission authority by December 17, 2012; ordering filings regarding representation made by Applicant, Fresh Tracks, and 453-Taxi no later than December 21, 2012; and for the parties to communicate their availability for a hearing to the undersigned ALJ by December 24, 2012.

10. On December 24, 2012, Fresh Tracks made the required filing regarding representation and communicated their availability for a hearing.  Applicant, Hy Mountain, and Snow also communicated their availability for a hearing to the undersigned ALJ on December 24, 2012.

11. On December 24, 2012, the Applicant advised the undersigned ALJ that he was in the process of seeking legal counsel.

12. By Interim Order No. R12-1477-I, issued December 28, 2012, the intervention of 453-Taxi was denied, Intervenor Fresh Tracks was allowed to proceed pro se, and an evidentiary hearing was scheduled for February 21, 2013.

13. On December 31, 2012, the date Applicant’s exhibits, exhibit list and witness list were required to be filed with the Commission and served upon all parties, the Applicant filed a Motion to extend the time, up to three weeks, to make the required filings. Applicant also stated in his motion his continued inability to obtain counsel.  There is no evidence that this motion was served on any of the parties. 

14. On January 10, 2013, Intervenors Hy-Mountain and Snow filed their Motion to Strike or Dismiss Application or in the Alternative, Motion in Limine.

15. As grounds, Intervenors cite the Applicant’s failure to obtain counsel, file witness and exhibit lists or exhibits, all that have been ordered by the undersigned ALJ.  In addition, Intervenors cite the failure of Applicant to respond to discovery requests made by Hy-Mountain and Snow. 

II. Discussion

A. Representation
16. Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(a) of the Commission’s Rules of Practice and Procedure, requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 723-1-1201(b)(II) and as relevant here, an individual may appear without an attorney to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has held that, unless an exception applies, a party must be represented by counsel in an adjudicatory proceeding.  In addition, the Commission has held that, if a party does not establish that an exception applies to it, there are two consequences:  first, filings made by a non-attorney on behalf of the party are void and of no legal effect; and, second, the party must be represented by an attorney in order to participate in the proceeding (e.g., in a hearing, a prehearing conference, or an oral argument).

17. Applicant was ordered on December 4, 2012 to show cause why counsel was not required or retain counsel by December 21, 2012. 

18. The order of December 4, 2012 advised the Applicant that failure to make one of the required filings by December 21, 2012 could result in the undersigned ALJ requiring Applicant to obtain counsel or dismissing the application. 

19. Applicant has, on two separate occasions, advised the undersigned ALJ that he was seeking counsel.

20. As of the date of this Order, the Applicant has failed to obtain counsel or show cause why counsel is not required.

21. Due to the Applicant’s failure to make the required filing concerning counsel, Applicant shall be required to obtain counsel and have counsel enter their appearance with the Commission by January 22, 2013. 

22. Respondent is advised, and is on notice, that it cannot proceed in this case without an attorney who is admitted to practice law in, and who is in good standing in, Colorado.
23. Failure to obtain counsel will result in the Application being dismissed.

B. Witness and Exhibit Lists and Exhibits

24. Applicant was ordered on December 4, 2012 to file witness and exhibit lists and exhibits for the evidentiary hearing by December 31, 2012. Intervenors were required to make the same filings or supplement filings by January 18, 2013. 

25. On December 31, 2012, the Applicant requested up to three additional weeks to make the required filings. 

26. As of the date of this Order, the Applicant has failed to make the required filings.

27. The Applicant shall file and serve witness and exhibit lists and exhibits for the evidentiary hearing scheduled February 21, 2013, by January 22, 2013. 

28. The deadline for Intervenors to file or supplement witness and exhibit lists and exhibits for the evidentiary hearing shall be extended until February 8, 2013.

29. Failure to make the required filings shall result in the Application being dismissed.

C. Discovery

30. Pursuant to Rule 1405(b) of the Rules of Practice and Procedure, 4 CCR 723-1, the Commission has the authority to sanction parties for their failure to cooperate in good faith with the discovery process. The sanctions available to the Commission include dismissal of a party from an action.

31. Discovery was served on the Applicant on October 24, 2012, by Intervenors 
Hy-Mountain and Snow. Responses to the discovery requests were due on November 5, 2012.

32. Intervenors Hy-Mountain and Snow sent a letter to Applicant on November 8, 2012, again requesting responses to discovery.

33. There is no evidence that Applicant has responded to either the Intervenors’ discovery requests or letter or made any good faith effort to respond to the requests or letter.

34. Applicant shall be compelled to provide full responses to the Intervenors’ discovery requests by January 22, 2013.

35. Failure to respond to the Intervenors’ discovery requests shall result in the application being dismissed.
III. ORDER

A. It Is Ordered That:

1. Applicant, Blue River Shuttles, LLC, shall obtain an attorney, who is licensed to practice law in Colorado and who is in good standing, to represent it in this proceeding.  

2. On or before January 22, 2013, the attorney for Applicant Blue River Shuttles, LLC, shall enter an appearance in this proceeding.

3. Applicant, Blue River Shuttles, LLC, shall file and serve witness and exhibit lists and exhibits for the evidentiary hearing scheduled February 21, 2013, by January 22, 2013.

4. Intervenors shall file or supplement witness and exhibit lists and exhibits for the evidentiary hearing scheduled February 21, 2013, on or before February 8, 2013.

5. Applicant, Blue River Shuttles, LLC, shall be compelled to respond to discovery requests from Intervenors Hy-Mountain Transportation, Inc. and Snow Limousine, Inc. by January 22, 2013.

6. Failure of Applicant, Blue Rivers Shuttles LLC, to follow any of the above listed orders shall result in the dismissal of the Application.

7. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge
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