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granting staff motion, staying 
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hearing, vacating procedural schedule, 
vacating SUBPOENAS, requiring staff to file 
status report, and waiving response time
Mailed Date:  January 15, 2013  
I. STATEMENT  
1. On August 1, 2012, the Commission served Civil Penalty Assessment Notice or Notice of Complaint (CPAN) No. 104054 on J & J Towing (J & J).  That CPAN commenced Docket No. 12G-870TO.  

2. On August 1, 2012, the Commission served CPAN No. 104063 on J & J.  That CPAN commenced Docket No. 12G-871TO.  

3. On August 1, 2012, the Commission served CPAN No. 104159 on J & J.  That CPAN commenced Docket No. 12G-872TO.  

4. On August 1, 2012, the Commission served CPAN No. 104223 on J & J.  That CPAN commenced Docket No. 12G-873TO.  

5. On August 1, 2012, the Commission served CPAN No. 104247 on J & J.  That CPAN commenced Docket No. 12G-874TO.  

6. On August 1, 2012, the Commission served CPAN No. 104257 on J & J.  That CPAN commenced Docket No. 12G-875TO.  

7. On August 1, 2012, the Commission served CPAN No. 104260 on J & J.  That CPAN commenced Docket No. 12G-876TO.  

8. On August 1, 2012, the Commission served CPAN No. 104061 on J & J.  That CPAN commenced Docket No. 12G-877TO.  

9. On August 1, 2012, the Commission served CPAN No. 104281 on J & J.  That CPAN commenced Docket No. 12G-878TO.  

10. On August 1, 2012, the Commission served CPAN No. 104398 on J & J.  That CPAN commenced Docket No. 12G-879TO.  

11. On August 1, 2012, the Commission served CPAN No. 104402 on J & J.  That CPAN commenced Docket No. 12G-880TO.  

12. On August 22, 2012, counsel for testimonial (litigation) Staff of the Commission (Staff) entered his appearance in Dockets No. 12G-870TO through No. 12G-880TO.  In those filings and pursuant to Rule 4 Code of Colorado Regulations 723-1-1007(a),
 Staff counsel identified the litigation Staff and the advisory Staff in each proceeding.  
13. On August 29, 2012, by Minute Order entered in each docket, the Commission assigned Dockets No. 12G-870TO, No. 12G-871TO, No. 12G-872TO, No. 12G-873TO, No. 12G-874TO, No. 12G-875TO, No. 12G-876TO, No. 12G-877TO, No. 12G-878TO, No. 12G-879TO, and No. 12G-880TO to an Administrative Law Judge (ALJ).  

14. On September 4, 2012, by Decision No. R12-1028-I, the ALJ consolidated Dockets No. 12G-870TO, No. 12G-871TO, No. 12G-872TO, No. 12G-873TO, No. 12G-874TO, No. 12G-875TO, No. 12G-876TO, No. 12G-877TO, No. 12G-878TO, No. 12G-879TO, and No. 12G-880TO (Consolidated Proceeding).  

15. On October 12, 2012, on Staff’s motion,
 the ALJ issued Decision 
No. R12-1184-I.  That Order, among other things, substituted John Stellabotte for J & J Towing as the Respondent in each of the 11 CPANs (i.e., in the Consolidated Proceeding).  
16. The procedural history of this Consolidated Proceeding is set out in previous Orders.  The procedural history is repeated here as necessary to understand this Order.  
17. On November 9, 2012, by Decision No. R12-1319-I, the ALJ scheduled a prehearing conference in this matter.  Review of the Commission files in this Consolidated Proceeding revealed that the Commission mailed, by first class postage, Decision 
No. R12-1319-I to Mr. Stellabotte on November 9, 2012.  That mailing was not returned to the Commission as undeliverable.  Mr. Stellabotte is presumed to have received that Order.  
18. On November 28, 2012, the ALJ called the prehearing conference to order as scheduled.  Staff was present, but neither Mr. Stellabotte nor a representative of Mr. Stellabotte appeared.  Staff proposed, and the ALJ found acceptable, a procedural schedule.  
19. On November 28, 2012, by Decision No. R12-1379-I and as pertinent here, the ALJ scheduled the evidentiary hearing and established a procedural schedule in this matter.  Pursuant to that Order, no later than December 19, 2012, Staff was to file its list of witnesses and complete copies of the exhibits it will offer in its direct case; no later than January 9, 2013, Respondent was to file his list of witnesses and complete copies of the exhibits he will offer in his case; and the evidentiary hearing is to be held on February 6 and 7, 2013.  

20. Review of the Commission files in this Consolidated Proceeding reveals that the Commission mailed, by first class postage, Decision No. R12-1379-I to Mr. Stellabotte on November 28, 2012.  As of the date of this Order, that mailing has not been returned to the Commission as undeliverable.  Mr. Stellabotte is presumed to have received that Order.  

21. On December 19, 2012, Staff filed a Request for Issuance of Subpoenas to Testify.  On December 20, 2012, the ALJ signed the requested 17 subpoenas and returned them to Staff for service.  By this Order, the ALJ will vacate those 17 Subpoenas to Testify.  

22. On December 19, 2012, Staff filed its list of witnesses and complete copies of the exhibits it will offer in its direct case.  

23. Respondent filed neither his list of witnesses nor complete copies of the exhibits he will offer in his case.  In addition, Respondent did not request additional time within which to make the required filings.  

24. On January 14, 2013, Staff filed a Motion to Stay Docket and [Motion to] Waive Response Time.  

25. The Motion to Waive Response Time states good cause.  No party will be prejudiced if that motion is granted.  The ALJ will grant the motion and will waive response time to the Motion to Stay Docket.  

26. In the Motion to Stay Docket (Motion to Stay), as pertinent here, Staff represents:  (a) Respondent is a defendant in Case No. 12 CR 3669, a criminal prosecution now pending in El Paso County District Court; (b) the criminal charges include ten Class 4 felony counts and five habitual offender counts, all are related to motor vehicle theft, and a significant number involve the events that underpin the CPCNs in the Consolidated Proceeding; (c) Respondent was arrested on January 2, 2013 and is incarcerated; (d) significant bail has been set in the criminal proceeding, and Respondent is highly unlikely to be released prior to trial; (e) the trial date in the El Paso County criminal case has not been scheduled; and (f) if Respondent is convicted on all counts, the mandatory minimum sentence is 24 years.  In light of these circumstances, Staff asks that the Consolidated Proceeding be stayed pending resolution of the criminal case.  Staff states that it will monitor the progress of the criminal case and, no later than 30 days after the conclusion of that case, will file a status report.  Staff further states that, based on the outcome of the prosecution, it will make a determination concerning whether to proceed with the Consolidated Proceeding.  

27. The Motion to Stay states good cause.  Given that the allegations in the CPANs and the allegations underlying the criminal prosecution overlap to a significant degree and given his incarceration, Respondent cannot participate in the Consolidated Proceeding until after the El Paso County criminal case is concluded.  The ALJ will grant the Motion to Stay.  In addition, the ALJ will order Staff to file, no later than 30 days after the conclusion of the criminal prosecution, a status report that includes a statement concerning whether Staff will proceed with the Consolidated Proceeding.  

28. When the Staff’s status report is filed, the ALJ will issue an Order addressing the Consolidated Proceeding.  

II. ORDER  
A. It Is Ordered That:  
1. Consistent with the discussion above, the Motion to Stay Proceeding filed by Staff of the Commission (Staff) on January 14, 2013 is granted.  

2. Consistent with the discussion above, the Consolidated Proceeding is stayed pending further Order.  

3. Consistent with the discussion above, Staff shall file a status report that includes a statement concerning whether Staff will proceed with the Consolidated Proceeding.  Staff shall file this status report no later than 30 days after the conclusion of the criminal prosecution in Case No. 12 CR 3669 in El Paso County District Court.  
4. The evidentiary hearing in this matter scheduled for February 6 and 7, 2013 is vacated.  
5. The procedural schedule adopted in Decision No. R12-1379-I is vacated.  

6. The 17 Subpoenas to Testify issued in this Consolidated Proceeding are vacated.  

7. The Motion to Waive Response Time is granted.  

8. Response Time to the Motion to Stay Docket is waived.  

9. The Parties are held to the advisements contained in the Orders previously issued in this Consolidated Proceeding.  

10. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  Appended to that filing is a Consolidated CPAN that contains the alleged violations set out in, and the civil penalty assessments sought in, each of the 11 CPANs that comprise this Consolidated Proceeding.  
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