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I. STATEMENT  
1. On December 21, 2010, the Commission issued Decision No. C10-1359, the Formal Complaint and Notice of Proceeding that commenced this docket.  In that Order, inter alia, the Commission referred this case to an Administrative Law Judge (ALJ).  

2. On January 21, 2011, Staff of the Commission (Staff) filed its Entry of Appearance and Notice Pursuant to Rule 1007(a).  Staff is represented by counsel.  

3. Paul H. Epler, as an individual, is the Respondent (Epler or Respondent).  The ALJ advised Mr. Epler that he may obtain counsel if he chooses to do so, and he has elected to represent himself.  

4. The Parties, collectively, are Staff and Respondent.  

5. On April 12, 2011, by Decision No. R11-0395 (2011 Decision), the ALJ approved, as amended, a stipulation and settlement agreement (2011 Stipulation)
 and issued a cease and desist order.  On May 2, 2011, the 2011 Decision became a decision of the Commission by operation of law.  

6. On April 19, 2012, Staff filed a Motion to Reopen Docket and to Schedule Evidentiary Hearing.  In that filing, Staff (a) asserted that Respondent had violated the 2011 Decision; (b) requested that the Commission reopen this docket; and (c) requested that an evidentiary hearing be held to determine whether Mr. Epler had violated the 2011 Decision and, if a violation was found to have occurred, to determine the appropriate sanctions.  

On May 25, 2012, the Commission issued Decision No. C12-0566-I.  In that Order, the Commission granted Staff’s April 19, 2012 motion; reopened this docket; and referred 

7. the reopened proceeding to an ALJ.  The Commission directed the ALJ “to schedule an evidentiary hearing and [to] determine findings of fact and law consistent with the discussion” in Decision No. C12-0566-I.  Id. at Ordering Paragraph No. 2.  

8. On June 8, 2012, by Decision No. R12-0632-I, the ALJ, among other things, established a procedural schedule.  Pursuant to that procedural schedule, on June 18, 2012, Staff filed its List of Witnesses and Exhibits.  Pursuant to that procedural schedule, on July 3, 2012, Mr. Epler filed his List of Witnesses and Exhibits.  

9. On July 6, 2012 by Decision No. R12-0769-I, the ALJ scheduled a September 28, 2012 evidentiary hearing in this matter.  On September 26, 2012, by Decision No. R12-1121-I and on the Parties’ request, the ALJ vacated the scheduled hearing.  

10. On October 5, 2012, the Parties filed a Joint Motion to Approve Stipulation and Settlement Agreement (Joint Motion to Approve).  A Stipulation and Settlement Agreement (2012 Stipulation) accompanied that filing.  

11. On October 15, 2012, by Decision No. R12-1187,
 the ALJ clarified ¶ 1.B of the 2012 Stipulation.  The ALJ approved the 2012 Stipulation as clarified.  

12. On October 24, 2012, the Parties filed a Joint Motion to Modify Decision No. R12-1187 (Joint Motion to Modify).  For the reasons discussed in that filing, the Parties asked that Decision No. R12-1187 be modified by removing the ALJ’s clarifications.  

On November 30, 2012, the Commission issued Decision No. R12-1382-I (Remand Order).  In the Remand Order, the Commission construed the Joint Motion to Modify 

13. to be Exceptions to Decision No. R12-1187.  After consideration of the Exceptions and of Decision No. R12-1187, the Commission determined that  

[w]hether the ALJ intended to reiterate (i.e., “clarify”) the Parties’ intent or intended to modify the terms of the 2012 Stipulation prior to her approval is unclear.  We will therefore remand this matter to the ALJ to issue a recommended decision that articulates the intent and reasoning underlying “clarifications” made in Paragraph No. 30 of the Recommended Decision, and [that] makes appropriate revisions, if any are required, to the Recommended Decision[,] including subsequent statements made in Ordering Paragraph Nos. 8 and 9, to effectuate such reasoning.  

Decision No. C12-1382-I at ¶ 5 and Ordering Paragraph No. 2.  

14. On December 6, 2012, by Decision No. R12-1407-I, the ALJ scheduled a January 3, 2013 prehearing conference and directed the Parties to be prepared to address the issues identified in that Order.  On motion of the Parties, on December 28, 2012, by Decision No. R12-1476-I, the ALJ rescheduled the prehearing conference for January 7, 2013.  

15. On January 7, 2013, the ALJ called the prehearing conference to order.  The Parties were present, Staff was represented and Respondent appeared without counsel, and both Parties participated during the prehearing conference.  

II. DISCUSSION  

A. Joint Motion to Approve and Decision No. R12-1187.  

16. In Decision No. R12-1407-I, the ALJ found that,  

on remand, she has the authority to determine that the 2012 Stipulation should not be approved.  Such a determination would have two effects:  (a) the 2012 Stipulation would “be privileged and inadmissible as evidence in any Commission proceeding,” in accordance with Rule 4 Code of Colorado 

Regulations (CCR) 723-1-1408; and (b) an evidentiary hearing and procedural schedule in this docket would need to be established.  

Decision No. C12-1407-I at ¶ 16.
  Thus, the Parties were aware that, as a result of the remand, the ALJ might not approve the 2012 Stipulation and might vacate Decision No. R12-1187.  

17. During the prehearing conference, the ALJ advised the Parties that, if the 2012 Stipulation is rejected, the Parties’ statements made in response to the ALJ’s questions and those made in response to Decision No. R12-1407-I would be inadmissible and would be privileged.  The Parties indicated their understanding of the ALJ’s advisement.  

18. On December 27, 2012, Staff filed its Response to Decision No. R12-1407-I (December Response).  In that filing, Staff set out its responses to the issues and matters raised in Decision No. R12-1407-I.  At the prehearing conference, Mr. Epler agreed with the statements contained in the December Response.  

19. In the December Response and at the prehearing conference, the Parties addressed:  (a) their understanding of the general terms of the 2012 Stipulation and, in particular, the phrase “[a]ll other aspects of the [2011 Decision and incorporated 2011 Stipulation] remain in full force and effect” (2012 Stipulation at ¶ 1.B); (b) the bases for their statement that approval of the 2012 Stipulation would be in the public interest; (c) the reasons for the difference between the sanctions for violation of the 2011 Stipulation and the sanctions for violation of the 2012 Stipulation; and (d) the reason for the absence of procedural language that appeared in the 2011 Stipulation but not in the 2012 Stipulation.  The Parties were forthcoming in their responses to questions from the ALJ.  The discussion was informative.  

20. The ALJ has considered the Parties’ statements during the January 7, 2013 prehearing conference and in the December Response; has considered the Remand Order; has reviewed Decision No. R12-1187; and, taking the Parties’ statements into account, has compared the language of the 2011 Stipulation with that of the 2012 Stipulation.  In addition, the ALJ has considered the 2012 Stipulation in light of the public interest and the general standards for accepting or approving a proposed stipulation.  

21. The ALJ finds that, for the following reasons, acceptance or approval of the 2012 Stipulation, as presented, is not in the public interest.  

22. Paragraph 1.A of the 2012 Stipulation sets out the sanctions for Respondent’s admitted violation of the 2011 Stipulation.  In addition, that paragraph makes it clear that Respondent is ineligible to be issued a towing carrier permit for a specific period of time 
(i.e., eight years) and that, for that same period of time, Respondent is prohibited from holding himself out as an owner of a towing carrier.  The Parties assert that the scope of this provision is broader and is clearer than the scope of ¶¶ 3.C and 3.D of the 2011 Stipulation.  The ALJ is persuaded.  If this were the only change between the 2011 Stipulation and the 2012 Stipulation, the ALJ would accept or approve the 2012 Stipulation.  As discussed below, however, there are three additional differences that prelude approval or acceptance.  

23. First, ¶ 3.G of the 2011 Stipulation reads:  

 
In the event Mr. Epler is found by the Commission to be in violation of [the 2011 Stipulation], then Mr. Epler hereby consents and stipulates to the entry by a court of law of a permanent injunction enjoining Mr. Epler from operating as a towing carrier under Title 40, Article 13.  Mr. Epler agrees that upon the effective date of a final Commission Decision finding that Mr. Epler violated [the 2011 Stipulation], the Commission may file a complaint for injunctive relieve in Denver District Court.  Mr. Epler further agrees that he will not challenge the filing of the complaint or the entry of an order for injunction and the Commission may present [the 2011 Stipulation] as conclusive evidence that Mr. Epler has consented to the entry of the injunction as set forth herein.  

(Emphasis supplied.)
  There is no parallel provision in the 2012 Stipulation.  

24. The ALJ finds that the failure to include a provision of this type in the 2012 Stipulation has the potential to lessen the effectiveness of the 2012 Stipulation because one of the principal sanctions (i.e., injunctive relief entered by consent) is omitted.  The omission is troubling because Mr. Epler is alleged to have violated the 2011 Stipulation, which included the injunction sanction.  To the ALJ, it makes little sense, and is contrary to the public interest, to decrease or to lessen the available sanctions in the 2012 Stipulation given that Respondent may have violated a previous stipulation (i.e., the 2011 Stipulation).  Yet, that is the effect of omitting from the 2012 Stipulation a provision that parallels ¶ 3.G of the 2011 Stipulation.  

25. Second, ¶ 5 of the 2011 Stipulation reads:  

 
Respondent agrees and stipulates that failure to abide by any of the terms of [the 2011 Stipulation] shall also be deemed as a waiver by Respondent of any and all rights to file exceptions or to all rights to file a request for rehearing, reargument and reconsideration or any other form of appeal to any matter brought before the Commission to enforce [the 2011 Stipulation].  This result ensures that no additional administrative or adjudicatory time and expense [will] be incurred by the Commission, Staff or the  Respondent.  

(Emphasis supplied.)  There is no parallel provision in the 2012 Stipulation.  

26. The ALJ finds that the failure to include a provision of this type in the 2012 Stipulation has the potential to delay the effective date of a Commission decision and, at the same time, to increase costs to the Commission, Staff, and Respondent.  Delay in the effective date of a Commission decision would result in delayed public protection should Mr. Epler be found (in a subsequent proceeding) to have violated the 2012 Stipulation.  The ALJ finds the omission troubling because Mr. Epler is alleged to have violated the 2011 Stipulation.  To the ALJ, it makes little sense, and is contrary to the public interest, to omit from the 2012 Stipulation the waivers contained in the 2011 Stipulation, particularly given that the two stipulations are between the two same parties.  In addition, this (or a similar) waiver provision appears in the vast majority of the settlement agreements in transportation cases; and the reason for its omission from the 2012 Stipulation was not persuasive.  
27. Third and finally, ¶ 6 of the 2011 Stipulation reads:  

 
For purposes of determining whether a violation of [the 2011 Stipulation] occurred within the applicable timeframe, the operative date of the one year period discussed in subparagraphs 3.B and 3.C and [of] the three year period discussed in paragraph 4 of [the 2011 Stipulation] is the date of the alleged violation and [is neither] the date the action is initiated by the Commission nor the date of conviction or entry of a plea.  

(Emphasis supplied.)  There is no parallel provision in the 2012 Stipulation.  

28. The ALJ finds that the failure to include a provision of this type in the 2012 Stipulation creates a possible ambiguity with respect to the date of violation.  Ambiguity, in turn, may result in litigation that could be avoided by including in the 2012 Stipulation a provision similar to ¶ 6 of the 2011 Stipulation.  Failure to correct this ambiguity is contrary to the public interest.  

29. Because the ALJ finds that acceptance or approval of the 2012 Stipulation, as presented, is not in the public interest, the ALJ will not accept or approve the 2012 Stipulation in its present form.  Consequently, by this Order, the ALJ will deny the Joint Motion to Approve and will vacate Decision No. R12-1187.  

30. Given the decision not to approve the 2012 Stipulation, Rule 4 CCR 723-1-1408 protects as privileged and inadmissible the following:  (a) the 2012 Stipulation; 
(b) the December Response; and (c) the statements made during the January 7, 2013 prehearing conference, other than the discussion of the hearing date and procedural schedule.  

B. Evidentiary Hearing and Procedural Schedule.  

31. On June 8, 2012, by Decision No. R12-0632-I, the ALJ established a procedural schedule in this docket.  That Order preceded the filing of the 2012 Stipulation.  

32. Pursuant to the procedural schedule, on June 18, 2012, Staff filed its List of Witnesses and copies of exhibits.  

33. Pursuant to the procedural schedule, on July 3, 2012, Mr. Epler filed his List of Witnesses and copies of exhibits.  

34. On September 26, 2012, by Decision No. R12-1121-I, the ALJ vacated the remainder of the procedural schedule established in Decision No. R12-0632-I.  

35. In view of the ruling not to accept the 2012 Stipulation and to vacate Decision No. R12-1187, it is necessary to schedule an evidentiary hearing and to establish a procedural schedule.  This was discussed at the January 7, 2013 prehearing conference.  

36. The Parties proposed, and the ALJ approved, this procedural schedule:  (a) no later than February 11, 2013, each party will file its supplemental list of witnesses and complete copies of supplemental exhibits; (b) no later than February 11, 2013, each party will file its corrected list of witnesses and complete copies of corrected exhibits; (c) no later than February 13, 2013, each party will file prehearing motions; (d) no later than February 15, 2013, the Parties will file any stipulation or settlement agreement reached; and 
(e) the evidentiary hearing will be held on February 25, 2013.  

37. The requirements contained in Decision No. R12-0632-I with respect to the information to be provided about witnesses applies to any supplemental list of witnesses and to any corrected list of witnesses.  

38. The Parties are advised, and are on notice, that no person -- including Respondent -- will be permitted to testify on behalf of a party (except in rebuttal) unless the person is identified on the list of witnesses filed in accordance with this Order or Decision No. R12-0632-I.  

39. Complete copies of exhibits (except an exhibit offered in rebuttal or to be used in cross-examination) will be filed as required in ¶ 36 (above).  

40. The Parties are advised, and are on notice, that no document will be admitted into evidence (except in rebuttal or when used in cross-examination) unless that document is filed in accordance with this Order or Decision No. R12-0632-I.  

41. Except as modified by Decision No. R12-0632-I, Rule 4 CCR 723-1-1405 will govern discovery.  

42. Rule 4 CCR 723-1-1100 will govern treatment of information claimed to be confidential.  

III. ORDER  
A. It Is Ordered That:  
1. Consistent with the discussion above, the Joint Motion to Approve Stipulation and Settlement Agreement is denied.  
2. Consistent with the discussion above, Decision No. R12-1187 is vacated.  

3. Consistent with the discussion above and pursuant to Rule 4 Code of Colorado Regulations 723-1-1408, the Stipulation and Settlement Agreement filed on October 5, 2012 is privileged and is inadmissible as evidence in any Commission proceeding.  

4. Consistent with the discussion above and pursuant to Rule 4 Code of Colorado Regulations 723-1-1408, the Staff Response to Decision No. R12-1407-I is privileged and is inadmissible as evidence in any Commission proceeding.  

5. Consistent with the discussion above and pursuant to Rule 4 Code of Colorado Regulations 723-1-1408, the discussion, during the January 7, 2013 prehearing conference, concerning the Stipulation and Settlement Agreement filed on October 5, 2012 and concerning the Staff Response to Decision No. R12-1407-I is privileged and is inadmissible as evidence in any Commission proceeding.  

6. The evidentiary hearing in this matter shall be held on the following date, at the following time, and in the following location:  

DATE:
February 25, 2013  

TIME:
10:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

7. The following procedural schedule is adopted:  (a) no later than February 11, 2013, each party shall file its supplemental list of witnesses and complete copies of supplemental exhibits; (b) no later than February 11, 2013, each party shall file its corrected list of witnesses and complete copies of corrected exhibits; (c) no later than February 13, 2013, each party shall file prehearing motions; and (d) no later than February 15, 2013, the Parties shall file any stipulation or settlement agreement reached.  
8. No person, including Respondent, shall testify on behalf of a party (except in rebuttal) unless the person is identified on a list of witnesses filed in accordance with Decision No. R12-0632-I or this Order.  
9. No document shall be admitted into evidence (except in rebuttal or when used in cross-examination) unless that document is filed in accordance with Decision No. R12-0632-I or this Order.  
10. The Parties are held to the advisements contained in the Orders issued in this matter.  

11. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  The 2011 Stipulation is attached as Appendix A to the 2011 Decision.  


�  The 2012 Stipulation is Attachment A to that Decision.  


�  The referenced Rule 4 CCR 723-1-1408 is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  In 2011, the General Assembly repealed articles 10, 11, 13, 14, and 16 of title 40, C.R.S., and enacted article 10.1 of title 40, C.R.S., in their place.  Prior to August 10, 2011, a motor carrier providing towing service was subject to article 13 of title 40, C.R.S.; after August 10, 2011, such a motor carrier is subject to article 10.1 of title 40, C.R.S.  
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