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I. STATEMENT  
1. On November 19, 2012, Black Hills/Colorado Electric Utility Company, LP (Black Hills/Electric, BHE, Company, or Applicant), filed a verified Application that seeks Commission authorization for continuation of, and for modification of, the Company’s on-site solar programs as described in the filing.  That filing commenced this proceeding.  
2. Accompanying the Application were the Direct Testimonies of Christopher Burke, Charles Gray, and Lisa Seaman.  These testimonies support the Application.  

3. On November 19, 2012, Applicant filed a Motion for Waivers (Waiver Motion).  In that filing, Applicant seeks a waiver of Rules 4 Code of Colorado Regulations (CCR) 
723-3-3658(f)(II), 3658(f)(III), and 3658(f)(VIII)
 as necessary to implement the Commission authorization sought in the Application.  The Waiver Motion is pending and will be addressed in the recommended decision in this case.  

4. On November 19, 2012, Applicant filed (in one document) a Motion to Shorten Notice and Intervention Period [Motion to Shorten] and to Expedite Review of Application [Motion to Expedite] and Request to Waive Response Time.  

5. On November 28, 2012, by Decision No. C12-1369-I, the Commission granted the Motion to Shorten and the Request to Waive Response Time.
  In that Order, the Commission shortened the notice and intervention period to December 12, 2012 and required Applicant to serve the Application, the direct testimonies, and the Waiver Motion “on the parties that intervened in Docket Nos. 10A-805E concerning the Company’s 2011 [Renewable Energy Standard (RES)] Compliance Plan and No. 11A-419E concerning the Company’s 2012 RES Compliance Plan.”  Decision No. C12-1369-I at ¶ 10; see also Ordering Paragraph No. 4 (same).  

6. On November 29, 2012, Black Hills/Electric filed its Notice of Compliance with Decision No. C12-1369-I.  In that filing, Applicant stated that it gave the required additional notice on November 29, 2012.  

7. On December 12, 2012, the Southeast Colorado Solar Coalition (SCSC or Coalition) filed a Petition for Leave to Intervene (SCSC Petition).  On December 27, 2012, Decision No. R12-1472-I granted the SCSC Petition.  The Coalition is an intervenor in, and is a party in, this proceeding.  SCSC opposes the Application.  

8. On December 12, 2012, the Colorado Office of Consumer Counsel (OCC) timely intervened of right and is a party in this proceeding.  OCC generally supports the Application.  

9. On December 14, 2012, Trial Staff of the Commission (Staff) filed a Motion for Leave to Intervene and Enter an Appearance Out of Time (Staff Motion).  Staff’s Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b), and Request for Hearing
 accompanied the Staff Motion.  The time for response to the Staff Motion has expired, and no response has been filed.  The Staff Motion is granted.
  Staff is a party in this docket.  Staff generally supports the Application.  
10. The Coalition, OCC, and Staff, collectively, are the Intervenors.  The Applicant and the Intervenors, collectively, are the Parties.  

11. On December 19, 2012, by Minute Order, the Commission deemed the Application to be complete within the meaning of § 40-6-109.5, C.R.S.  Decision 
No. R12-1472-I extended the time for Commission decision in this matter; the Commission should issue its decision on the Application no later than July 17, 2013.  

12. On December 19, 2012, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  
13. On December 21, 2012, the Coalition filed a Motion Requesting Commission Approval of the Continuation of the 2011 Settlement Agreement Terms for the 2013 Interim Black Hills On-Site Solar Program Until the Resolution of this Docket (SCSC Motion).  On January 4, 2013, Applicant, OCC, and Staff filed a Joint Response; in that filing, they opposed the SCSC Motion.  At the January 9, 2013 prehearing conference, the ALJ heard argument on the SCSC Motion.  At the conclusion of the argument, the Coalition withdrew the SCSC Motion.  
14. By Decision No. R12-1472-I, the ALJ scheduled a January 9, 2013 prehearing conference in this matter.  In that Order, the ALJ identified the issues and matters to be discussed at the prehearing conference.  

15. The ALJ convened the prehearing conference on the date, at the time, and in the place scheduled.  All Parties were present, were represented, and participated.  

16. During the course of the prehearing conference, the ALJ made several rulings.  This Order memorializes those rulings.  

A. Commission Notice of Application Filed.  

The Commission issues a notice of application filed when an application is received.  This notice is made available to the public in accordance with applicable rule.  
Rule 4 CCR 723-1-1206(b)
 pertains to that public notice and, as relevant here, specifies what must be included in the Commission-issued notice of application filed.  That Rule provides 

17. that the Commission’s notice of application filed must contain a description of the purpose and scope of the filed application.  The Rule requires the Commission to issue a notice.  

18. In Decision No. C12-1369-I, the Commission ordered the special notice provisions set out above.  As a result, the parties in Docket Nos. 10A-805E and No. 11A-419E received actual notice.  It is unclear whether persons who were not parties to those dockets received notice.  

19. The Application requests authorization for Black Hills/Electric to continue, through 2014 and with some modification, the on-site solar program approved on May 9 2011 by Decision No. R11-0505.
  In addition, the Application seeks authorization for BHE to add, in 2014, a Community Solar Garden component to BHE’s on-site solar program.  This additional component is discussed in the direct testimonies but is not stated explicitly in the Application.  

20. At the prehearing conference, the ALJ raised the issue of the adequacy of the public notice.  This issue was discussed.  The Parties were not opposed to the Commission’s issuing a Notice of Application Filed with these parameters and understandings:  (a) explicit statement of the scope of the Application; (b) 14-day intervention period; (c) persons who intervene as a result of the Notice of Application Filed take the docket as they find it; and (d) those intervenors may file a motion to amend the procedural schedule.  

The ALJ finds that, given the Community Solar Garden component of the Application and the general interest in on-site solar programs, the better approach -- even if not required -- is to provide a general notice of the Application.  The ALJ also finds that a shortened 

21. intervention period is appropriate; that a shortened intervention period will not prejudice any person; and that a shortened intervention period will not adversely affect the ability of the Commission to issue, no later than July 17, 2013, its decision in this proceeding.  Thus, the ALJ will order that the intervention period be 14 days.  

22. By this Order, the ALJ will direct Commission administrative staff to prepare a Notice of Application Filed that is tailored to this proceeding (see language below) and to provide that Notice of Application Filed to persons to whom in the Commission provides notices of applications filed in dockets pertaining to electric utilities.  

23. In lieu of the language used in notices of applications filed typically issued by the Commission, the ALJ will order this Notice of Application Filed language:  

 
You are notified that an application has been filed with the Colorado Public Utilities Commission by Black Hills/Colorado Electric Utility Company, LP, 105 South Victoria Avenue, Pueblo, Colorado 81003, for an Order authorizing it to continue, through December 31, 2014 and with modifications, its on-site solar program and to commence in 2014, as a component of its on-site solar program, a Community Solar Garden program.  The application and supporting direct testimony are available for public inspection at the Commission office located at 1560 Broadway, Suite 250, Denver, Colorado 80202, between 8:00 a.m. and 5:00 p.m., excluding weekends and state holidays, or by accessing the Commission’s E-Filing system at www.dora.colorado.gov/puc.  

 
Any person desiring to intervene in or participate as a party in this proceeding shall file a petition for leave to intervene, or under the Commission’s Rules of Practice and Procedure, file other appropriate pleadings to become a party, within 14 days after the date of this Notice.  All persons who file an objection, a notice of intervention as of right, a motion to permissively intervene, or any other appropriate pleading shall do so in accordance with the instructions set forth in the Commission’s Rules of Practice and Procedure and this Notice.  
 
The Commission has deemed this application to be complete pursuant to § 40-6-109.5, C.R.S.  A Commission decision in this matter should issue no later than July 17, 2013.  
 
The evidentiary hearing in this matter is scheduled for March 28, 2013.  In addition, there is a procedural schedule with mandated filing dates.  The Order concerning the hearing date and procedural schedule is available for public inspection at the Commission office located at 1560 Broadway, Suite 250, Denver, Colorado 80202, between 8:00 a.m. and 5:00 p.m., excluding weekends and state holidays, or by accessing the Commission’s E-Filing system at www.dora.colorado.gov/puc.  
B. Procedural Schedule, Including Evidentiary Hearing.   

24. At the prehearing conference, Applicant withdrew its Motion to Expedite.  

25. At the prehearing conference, the Parties proposed a procedural schedule and an evidentiary hearing date that are satisfactory to the Parties.  The Parties stated that, should there be an intervention as a result of the Notice of Application Filed, they understood that the new intervenor would be able to file a motion to amend the procedural schedule or to change the hearing date and, in that event, the procedural schedule and/or hearing date may change.  

26. In order to meet the § 40-6-109.5, C.R.S., timeframe, a Commission decision on the Application should issue on or before July 17, 2013.  In order to meet that date, the evidentiary hearing must be concluded no later than March 29, 2013.  The hearing date agreed to by the Parties meets that requirement.  

27. The ALJ will order the following procedural schedule:  (a) on or before January 25, 2013, Applicant will file its supplemental Direct Testimony and Exhibits; (b) on or before February 19, 2013, each intervenor will file its answer testimony and exhibits; (c) on or before March 8, 2013, Applicant will file its rebuttal testimony and exhibits; (d) on or before March 8, 2013, each intervenor will file cross-answer testimony and exhibits;
 (e) on or before March 15, 2013, each party will file its prehearing motions;
 (f) on or before March 22, 2013, each party will file its corrected testimony and exhibits; (g) on or before March 22, 2013, the Parties will file any stipulation or settlement reached; (h) the evidentiary hearing will be held on March 28, 2013 and, if necessary, the Parties will be available to conclude the hearing on March 29, 2013; and (i) on or before April 5, 2013, each party will file its post-hearing statement of position, to which no response will be permitted.  

28. By agreement of the Parties, a party filing answer testimony and exhibits, rebuttal testimony and exhibits, or cross-answer testimony and exhibits will provide, with service of the testimony, to all Parties the filing party’s work papers pertaining to the filed testimony.  Failure to provide work papers renders incomplete the filing of the related testimony and exhibits.  

29. The Parties are advised, and are on notice, that, except as an exhibit to testimony or as an exhibit offered at hearing or as necessary to support a motion or a response to a motion, the Parties will not file work papers with the Commission and will not serve work papers on the ALJ or on Advisory Staff or Advisory Counsel.  

30. The procedural schedule and the evidentiary hearing may change in the event that an intervention is filed during the 14-day intervention period.  Accordingly, adoption of this procedural schedule will be subject to the following condition:  the procedural schedule and the evidentiary hearing date may be modified, or may be vacated entirely, in the event an intervenor not now a party to this proceeding makes a request to modify or to vacate.  If such a request is made, the ALJ will rule on the request after input from the other parties.  

31. No final prehearing conference is scheduled.  Should one or more of the Parties believe that a final prehearing conference is advisable, an appropriate motion may be filed.  

C. Discovery-related Matters.  

32. The Parties proposed the discovery-related procedures.  After review, the ALJ will modify the procedures slightly and, as modified, will adopt the procedures.  

33. As used in this Order, discovery includes discovery requests, Staff audit requests, and any other data requests.  

34. Except as modified by this Order, Rule 4 CCR 723-1-1405 will govern discovery.  

35. The Rule 4 CCR 723-1-1405(a)(II) limitation on the number of questions, or on the number of subparts of questions, that may be asked in one set of discovery will not apply in this proceeding.  The Parties have agreed to work cooperatively with one another (e.g., to accommodate, where possible, requests for additional time within which to respond to discovery).  

36. Subject to Rule 4 CCR 723-1-1100, discovery requests and discovery responses will be served on all Parties.  

37. Discovery requests that do not include information claimed to be confidential may be served by electronic mail.  Discovery responses that do not include information claimed to be confidential may be served by electronic mail or by other electronic means.  

38. Discovery requests that include information claimed to be confidential will be served in accordance with Rule 4 CCR 723-1-1100.  Discovery responses that include information claimed to be confidential will be served in accordance with Rule 4 CCR 
723-1-1100.  

39. The ALJ will order these cut-off dates for the service of discovery requests:  (a) for discovery addressed to direct testimony and exhibits:  the cut-off date is the date on which answer testimony and exhibits are to be filed; (b) for discovery addressed to answer testimony and exhibits:  the cut-off date is the date on which rebuttal testimony and exhibits and 
cross-answer testimony and exhibits are to be filed; (c) for discovery addressed to rebuttal testimony and exhibits:  the cut-off date is ten calendar days before the first day of hearing; and (d) for discovery addressed to cross-answer testimony and exhibits:  the cut-off date is ten calendar days before the first day of hearing.  

40. Parties will serve discovery no later than 5:00 p.m. Mountain Time (MT) on Monday through Thursday and will serve discovery no later than 3:00 p.m. MT on Friday.  Discovery served later than these stated times will be deemed to be served on the next business day.  Discovery served on a day on which the Commission is closed (e.g., a Colorado state holiday
) will be deemed to be served on the next Commission business day.
  

41. By this Order, the ALJ will shorten response time to discovery as follows:  (a) for discovery addressed to direct testimony and exhibit or to answer testimony and exhibits:  response time to discovery is ten calendar days; and (b) for discovery addressed to rebuttal testimony and exhibits or to cross-answer testimony and exhibits:  response time to discovery is five business days.  

42. Except as a proposed exhibit or as necessary to support or to respond to a motion, the Parties will not file discovery requests or discovery responses with the Commission.  

43. Except as a proposed exhibit or as necessary to support or to respond to a motion, the Parties will not serve discovery requests or discovery responses on the ALJ, on Commission Advisory Staff, or on Commission Advisory Counsel.  

44. Motions pertaining to discovery disputes may be filed at any time.  By this Order, the ALJ will shorten, to five business days, the response time to a motion pertaining to a discovery dispute.  If necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion and response are filed.
  

D. Information Claimed to be Confidential.  

45. Rules 4 CCR 723-1-1100 and 723-1-1102 will govern treatment of information claimed to be confidential.  

46. In the event a party is of the opinion that there is information that is highly confidential and that the information requires extraordinary protection, that party must file an appropriate motion pursuant to Rule 4 CCR 723-1-1100(a)(III).  

47. The Parties are advised, and are on notice, that a party may not claim that requested information is highly confidential and may not refuse to provide the requested information if that party has not filed, within a reasonable time of receiving the request, a motion seeking extraordinary protection for the requested information.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion for Leave to Intervene and Enter an Appearance Out of Time filed by Staff of the Commission (Staff) is granted.  

2. Staff is a party in this docket.  

3. Consistent with the discussion above, the Commission immediately shall give notice of the Application filed on November 19, 2012 by Black Hills/Colorado Electric Utility Company, LP.  

4. Consistent with the discussion above, Administrative Staff of the Commission shall issue a Notice of Application Filed that contains the language in ¶ 23, above.  

5. Consistent with the discussion above, the intervention period is shortened to 14 calendar days.  

6. The evidentiary hearing in this matter is scheduled for the following date, at the following time, and in the following location:  

DATE:
March 28, 2013  

TIME:
9:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

7. Consistent with the discussion above, the following procedural schedule is adopted, subject to condition:  (a) on or before January 25, 2013, Applicant will file its supplemental Direct Testimony and Exhibits; (b) on or before February 19, 2013, each intervenor will file its answer testimony and exhibits; (c) on or before March 8, 2013, Applicant will file its rebuttal testimony and exhibits; (d) on or before March 8, 2013, each intervenor will file 
cross-answer testimony and exhibits; (e) on or before March 15, 2013, each party will file its prehearing motions; (f) on or before March 22, 2013, each party will file its corrected testimony and exhibits; (g) on or before March 22, 2013, the Parties will file any stipulation or settlement reached; and (h) on or before April 5, 2013, each party will file its post-hearing statement of position, to which no response will be permitted.  

8. At the same time as a party filing answer testimony and exhibits, rebuttal testimony and exhibits, or cross-answer testimony and exhibits serves that testimony on the Parties, the filing party shall provide to all Parties that filing party’s work papers pertaining to the filed testimony.  Failure to serve work papers in accordance with this Ordering Paragraph renders incomplete the filing of the related testimony and exhibits.  

9. Consistent with the discussion above, the following condition applies:  the procedural schedule and the evidentiary hearing date may be modified, or may be vacated entirely, in the event that an intervenor not now a party to this proceeding makes a request to modify or to vacate.  In the event such a request is made, the Administrative Law Judge will rule on the request after input from the other parties.  

10. Except as modified by this Order, Rule 4 Code of Colorado Regulations 
723-1-1405 shall govern discovery.  

11. The provisions of ¶¶ 33-44 are ordered and shall govern discovery.  

12. The response time to a motion pertaining to a discovery dispute is shortened to five business days.  

13. Rule 4 Code of Colorado Regulations 723-1-1100 shall govern treatment of information claimed to be confidential.  

14. The Motion Requesting Commission Approval of the Continuation of the 2011 Settlement Agreement Terms for the 2013 Interim Black Hills On-Site Solar Program Until the Resolution of this Docket filed by the Southeast Colorado Solar Coalition is withdrawn.   

15. The Motion to Expedite Review of Application filed by Black Hills/Colorado Electric Utility Company, LP, is withdrawn.  

16. The Parties are held to advisements contained in Orders issued in this proceeding.  

17. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




� The Rules are found in the Rules Regulating Electric Utilities, Part 3 of 4 Code of Colorado Regulations 723.  


�  The Commission held in abeyance consideration of the Motion to Expedite.  The Motion to Expedite is discussed below.  


�  In that document, Staff identified both litigation Staff and advisory Staff.  


�  This Order memorializes the ruling made during the January 9, 2013 prehearing conference.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  By operation of law, on May 29, 2011, this Decision became a Decision of the Commission.  Decision No. R11-0502 was issued in Docket No. 10A-805E, In the Matter of the Application of Black Hills/Colorado Electric Utility Company, LP, doing Business as Black Hills Energy, for an Order Approving its 2011 Qualifying Retail Utility Company Compliance Plan.  


�  Cross-answer testimony responds only to the answer testimony of another intervenor.  


�  This includes dispositive motions and motion to strike testimony and exhibits.  


�    January 21 and February 18, 2013 are State holidays on which the Commission is closed.  


�  This is a modification of the Parties’ proposal.  


�  The Parties requested that the ALJ hold a discovery dispute-related hearing by telephone.  The ALJ does not adopt this request.  A discovery dispute-related hearing may be held by telephone or at the Commission.  
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