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I. statement

1. The full procedural history of this docket is contained in previous Orders.  As necessary for purposes of this Order, portions of the procedural history are set out in this Order.

2. Beaver Creek Transport Express, Inc. (Applicant), initiated the captioned proceeding on August 12, 2012, by filing an application seeking authority to operate as a common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).  

3. On August 27, 2012, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand taxi service 

between all points in the Counties of Eagle and Summit, State of Colorado.  
4. On August 30, 2012, Hy-Mountain Transportation, Inc. (Hy-Mountain), and Snow Limousine, Inc. (Snow), collectively filed their Entry of Appearance and Notice of Intervention through counsel.  This filing attached Commission authority no. 14114 held by Hy-Mountain, and Commission authority no. 55713 held by Snow.

5. On August 30, 2012, Hy-Mountain and Snow collectively served on the Applicant Interrogatories and Requests for Production of Documents. 

6. By Interim Order No. R12-1161-I, issued October 9, 2012, the interventions of Hy-Mountain and Snow were granted.  

7. On October 12, 2012, a letter was sent to Applicant from Hy-Mountain and Snow requesting more complete answers to some of the interrogatories and additional production of documents. 

8. On October 18, 2012, Applicant made a filing concerning representation requesting permission to proceed pro se. Also included with the filing were witness and exhibit lists and exhibits for the evidentiary hearing scheduled for January 18, 2013. 

9. On October 25, 2012, Intervenors Hy-Mountain and Snow sent another letter to the Applicant claiming that there were still discovery deficiencies after Applicant provided additional answers and documents in response to Intervenor’s letter of October12, 2012.

10. By Interim Order No. R12-1320-I, issued November 9, 2012, the request of Applicant to proceed pro se was granted by the undersigned Administrative Law Judge (ALJ).

11. On December 17, 2012, Hy-Mountain and Snow filed their Motion to Strike or Dismiss Application or in the Alternative Motion in Limine.  Among the contentions made by the Intervenors are that Applicant has failed to provide “proper or sufficient responses or objections to the discovery requests,” failed to be represented by an attorney or show cause why it does not need to do so, and failed to file an exhibit list and exhibits.

II. Discussion

12. Pursuant to Rule 1405(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, the Commission has the authority to sanction parties for their failure to cooperate in good faith with the discovery process. The sanctions available to the Commission include dismissal of a party from an action.

13. It is evident from the motion and letters, filed by the Intervenors, that Applicant has provided answers and documents after discovery requests were made by the Intervenors on at least two occasions.  

14. Intervenors contend that the answers and documents supplied by Applicant were improper or insufficient. Intervenors fail to provide any responses or documents supplied by the Applicant and show how those responses and documents were improper or insufficient.

15. The undersigned ALJ is without the ability to make a finding that the answers and documents provided by Applicant were improper or insufficient, without any supporting documentation. The letters, sent by Intervenors to Applicant, do not show how the responses made by Applicant were improper or insufficient.  The letters only show that the Intervenors did not find the responses proper or sufficient. 

16. Without evidence that the discovery responses were improper or insufficient and with evidence that Applicant has responded, on multiple occasions, to the discovery requests of the Intervenors, the undersigned ALJ cannot make a finding that Applicant did not make a good faith effort to cooperate with discovery requests.  

17. Intervenors also claim that Applicant has not made the proper filings regarding representation, exhibit lists, and exhibits. 

18. A check of the procedural history of the above captioned docket shows that Applicant made the proper filing regarding legal representation on October18, 2012 and was granted the ability to proceed pro se by the undersigned ALJ in Interim Order No. R12-1320-I, issued November 9, 2012. Applicant also filed their exhibit list and exhibits on October 18, 2012. 

19. The request for dismissal based on Applicant’s failure to make proper filings regarding representation, exhibit lists, and exhibits is totally without merit.

III. ORDER

A. It Is Ordered That:

1. Intervenor’s Motion to Strike or Dismiss Application or in the Alternative, Motion in Limine, is denied.

2. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge
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