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I. STATEMENT
A. Introduction

1. On November 18, 2013, the City of Boulder (Boulder) filed its Application for Rehearing, Reargument, or Reconsideration (RRR) of Commission Decision issued on October 29, 2013 (Decision).  Boulder’s RRR challenges the Decision’s rulings clarifying the Commission’s jurisdiction to conduct approval proceedings of the proposed transfer from Public Service Company of Colorado (Public Service) to Boulder of certifications, assets, and facilities used to provide electricity services to customers located outside Boulder’s territorial limits in unincorporated Boulder County.  Boulder’s RRR also opposes the requirement to obtain Commission approval before Boulder commences a condemnation action over regulated property rights.  Because Colorado Supreme Court precedent interpreting Article XXV of the state constitution and the public utilities law validates Commission jurisdiction to approve the transfer of regulated property before a condemnation court acquires subject matter jurisdiction over the property, the Commission denies Boulder’s RRR.
B. Procedural Background and Positions of the Parties

2. We incorporate the Decision’s description of the procedural history of this case, including Public Service’s petition for declaratory ruling, intervention by Boulder and the Office of Consumer Counsel, grants of amicus status, and the positions of parties and amici.

3. The Decision issued declaratory rulings clarifying the Commission’s jurisdiction under the state constitution and the public utilities law to regulate Boulder’s certification as a municipal utility to provide electricity services to customers located in unincorporated Boulder County.  The Decision also declares the Commission has the authority to conduct approval proceedings over Boulder’s proposed acquisition of assets and facilities owned and used by Public Service to provide service outside the city.  Citing Colorado and Southern,
 the Decision requires Boulder to obtain Commission approval before a condemnation action could commence. 
4. Boulder’s RRR challenges the following ruling from paragraph 28 of the Decision:

If Boulder seeks to condemn facilities, wherever located, that Public Service currently uses, at least in part, to serve customers located outside of Boulder’s city limits, this Commission must have the ability to investigate and determine how the facilities should be assigned, divided, or jointly used …. Thus, a Commission proceeding addressing these facilities should precede a condemnation action to allow the district court to rule on the public need and value of facilities that the Commission determines may be the subject of transfer to Boulder. 
(emphasis added by Boulder).

Boulder requests the deletion of paragraph 28 from the Decision.  According to the RRR, selection of facilities for condemnation is a “municipal function,” and the Decision impairs Boulder’s ability as a home rule city to form a municipal utility and condemn plant and facilities it deems necessary.  Boulder also objects to the Decision’s application of the Colorado and Southern case requiring Commission approval of any acquisition of regulated property rights from Public Service before Boulder files a condemnation action. 

5. Boulder’s RRR “recognizes the authority of the Commission over service provided by a municipal electric utility to customers located outside the jurisdictional boundaries of the municipality,”
 and indicates it “will file all applicable applications for transfer.”
  Boulder argues, however, “Commission’s approval of an application for transfer is not the same as the Commission’s deciding what property rights may be transferred and when the transfer may occur.”

6. By leave of the Commission, Public Service filed a response to Boulder’s RRR on December 3, 2013.  Public Service requests denial of Boulder’s RRR and provides argument and citations to the state constitution, the public utilities law, and Colorado case law in support of Commission regulatory authority over extraterritorial electricity services.
II. DISCUSSION
A. Scope of Commission Jurisdiction

7. The Decision defines the Commission’s jurisdiction over Boulder’s municipal utility to encompass certifications, assets, and facilities used to provide electricity to customers located outside Boulder’s territorial boundaries.  The Decision does not suggest or imply Commission jurisdiction over services Boulder’s utility may provide within the city.  Paragraph 28 of the Decision, the object of Boulder’s RRR, also is limited to facilities and assets used to provide extraterritorial services. 

8. Despite these definitions of the scope of Commission authority, Boulder’s RRR causes us to question whether it is addressing Commission jurisdiction over municipal services provided inside, or outside, the city.  Boulder’s RRR on occasion references extraterritorial matters; however, the vast majority of the RRR discusses municipal powers in general terms, and cases cited by the RRR address municipal functions to provide services within the municipality, not outside.  

9. The Commission reiterates its assertion of regulatory authority over the certifications, assets, and facilities, wherever located, used by Public Service at least in part to provide electricity service to customers outside Boulder city limits.  The Commission does not assert regulatory authority over Boulder’s efforts to form a utility or over facilities and plant, wherever located, used only to provide service to customers within Boulder’s municipal territory.  
B. Commission Jurisdiction and Municipal Functions
10. Boulder argues in its RRR that selection of certifications, facilities, and other property rights for condemnation is a municipal function beyond the Commission’s jurisdiction.  Boulder’s primary citation for this proposition is the 1926 case of Public Service v. City of Loveland,
 in which the city sought to condemn Public Service’s distribution system used to provide service to Loveland’s residents.
  Public Service challenged Loveland’s ability to acquire ownership through eminent domain proceedings and also protested the city’s unwillingness to condemn a substation and real estate located within the town.  The Court in Public Service v. City of Loveland ruled that the town has the authority to condemn facilities, and the selection of which facilities to condemn is a municipal function Public Service could not override.  Boulder’s RRR also relies upon City of Thornton v. Farmers Reservoir & Irrigation Co.,
 arguing a home rule city has constitutionally-granted powers to condemn “within or without its territorial limits,” to acquire utilities “and everything required therefore.”

11. Neither Public Service v. City of Loveland nor City of Thornton addresses the Commission’s jurisdiction over regulated services provided by a municipal utility to customers located outside territorial boundaries.  These cases do not diminish the multitude of Supreme Court cases and their citations to article XXV of the Colorado constitution and the public utilities law granting the Commission regulatory authority over services provided to customers located outside city limits.  Our Decision lists these cases and their holdings,
 examples of which include the following:  

· “When the city became a public utility under the statute, it had no superior right as to territory outside of its municipal boundaries over the rights of any other public utility, private corporation or otherwise, authorized to furnish service.”

· In the 1930 case in which the City of Loveland extended its facilities to serve customers outside the city’s boundaries, the Court stated: “the Utilities Act unmistakably and clearly invests the Public Utilities Commission with the sole jurisdiction to hear and determine, in the first instance, a controversy of this nature.”

· In the 1978 City of Loveland case, the court stated: “We believe it is essential that the PUC be allowed to regulate the public utility services provided by municipalities outside their boundaries.  Not only is the PUC the only protection for the non-resident customers,…but the PUC must also be allowed the power to resolve jurisdictional disputes between municipalities and private utilities companies over who is to serve areas outside municipal boundaries.”
.
12. None of the other cases cited in Boulder’s RRR impair Commission authority to regulate services provided by a municipal utility outside city boundaries.
  
13. Boulder’s citations also do not reconcile the Court’s ruling in City and County of Denver v. Public Utilities Commission,
 in which the Court upheld the Commission’s regulatory authority over Denver’s provision of tramway services outside its boundaries, even after a district court had completed a condemnation action transferring ownership rights of the system to Denver.
14. Characterizing the selection of facilities for condemnation as a “municipal function” does not undermine the scope of Commission jurisdiction over certifications and facilities used to serve extraterritorial customers.  In the 1978 City of Loveland v. PUC case,
 the Court characterized the setting of rates by a city utility for its inhabitants as a “municipal function”;
 however, when the city performed the same function for extraterritorial customers, it was subject to the Commission’s jurisdiction.
  Also, in Colorado and Southern Railway Co., Inc. v. District Court,
 in which a railway company attempted to condemn property for a railroad crossing, the Court referenced the Commission’s authority to approve the location of railway crossings and stated “the commission – not the railroad -- determines what property the railroad requires.”

Boulder’s RRR reflects an intention to initiate condemnation proceedings over Public Service’s certificate of public convenience and necessity (CPCN) before obtaining the Commission’s formal approval: “Because a CPCN is a property right, whether a CPCN will be included in a city’s petition in condemnation is likewise a matter within the purview of the city to determine.”
  A major issue addressed in the briefing of parties and amici prior to issuance of the Decision was Boulder’s ability to condemn Public Service’s CPCN for service in unincorporated Boulder County.  The Decision, citing the Commission’s authority to approve 

15. and regulate CPCN transfers, held that Boulder must obtain Commission approval of any proposed acquisition of Public Service’s CPCN to serve extraterritorial customers.
  Boulder’s RRR does not cite any cases or other legal authorities placing this holding into question.

16. Boulder’s RRR at times acknowledges Commission authority over CPCNs and services provided to extraterritorial customers; however, its RRR minimizes this authority by suggesting it will satisfy this requirement by simply working and coordinating with the Commission and Public Service to identify which facilities should be acquired and condemned.
  Boulder also attempts to reduce the extent of Commission approval authority: 
“[T]he Commission’s approval of an application for transfer is not the same as the Commission’s deciding what property rights may be transferred and when the transfer may occur.”

17. Negotiation and coordination among Boulder, Public Service, and other interested entities and agency staffs are encouraged to reduce the scope of disputed issues and conserve administrative and judicial resources.  Informal negotiations, however, do not supplant formal Commission approvals required by statute.  Further, an inability to determine which property rights may be acquired conflicts with the Commission’s constitutional and statutory duties to regulate the transfer of certification, assets, and facilities used to provide service to extraterritorial customers.

18. Boulder contends that pre-approval proceedings before the Commission will deny Boulder of its right to conduct discovery pursuant to the rules of civil procedure applicable to eminent domain actions.
 The Commission’s procedural rules provide Boulder with the same mechanisms to conduct discovery through written interrogatories, requests for production of documents, and depositions.
  Boulder also objects to delays resulting from Commission approval proceedings.
  Commission rules allow parties to request expedited proceedings, which accelerate discovery responses and hearing schedules.
  The Commission will process and decide the matter as efficiently as the issues and the public interest allow. 

19. Regulatory oversight of the assets, plant, and facilities used to provide electricity outside Boulder’s territorial boundaries advances important public interests.  Public Service constructs, engineers, and operates its network as an integrated system, and its service capabilities cross the political boundaries defining the City of Boulder and Boulder County.  Performance of the Commission’s duty to ensure the reliability of the system for unincorporated Boulder County and other regions of the state requires an evaluation and determination of the optimal division, joint use, and potential replacement of assets and facilities providing services both inside and outside Boulder city limits. 
C. Sequencing of Commission and Condemnation Proceedings

20. The Supreme Court’s Colorado and Southern case
 governs the sequencing of Commission and condemnation proceedings of property subject to Commission regulation.  In Colorado and Southern, a railway company commenced a condemnation action for an easement over railroad tracks.  The public utilities law granted the Commission “the power to determine what property the condemning railroad can use as the ‘particular point of crossing.’”
  The Court issued two holdings applicable to Boulder’s RRR: first, because the Commission has the statutory power to determine the point of crossing, “[i]t follows logically then that the commission -- not the railroad -- determines what property the railroad requires”;
 and second, absent Commission approval, the district court sitting in condemnation did not have jurisdiction over the subject matter of the case.
  Under Colorado and Southern, Commission approval proceedings over regulated property is a condition precedent to a condemnation action over the subject property.

21. Boulder’s RRR attempts to distinguish Colorado and Southern.  Boulder first argues that the statute cited in Colorado and Southern authorized the Commission to approve the property at issue, whereas, according to Boulder, “Here, there is no such statute.  No statute grants this Commission the power to determine, order, and prescribe which property a municipality may seek to condemn in order to create a municipal utility.”

Two public utilities law provisions prove otherwise and authorize Commission approval of the transfer of property and facilities providing regulated services.  As cited in the Decision, § 40-5-105(1), C.R.S., requires Commission approval of the sale, assignment, or lease of assets of a public utility, including any CPCN.  This statute also permits the Commission to 

22. prescribe the terms and conditions of approval.
  The transfer of ownership through condemnation means to “purchase” or to “acquire,”
 which is a “sale,” and thus a transfer of facilities used to provide electricity service outside territorial limits is within Commission purview under § 40-5-105(1), C.R.S.  Despite arguing no statute grants the ability of the Commission to conduct approval proceedings, Boulder in other portions of its RRR concedes regulatory approval authority over property it may wish to condemn.
 
23. The emphasis in Boulder’s RRR upon facilities, and the potential for interference with Public Service’s system, invokes a second provision of the public utilities law, 
§ 40-5-101(1)(b), C.R.S.  It says:
If a public utility, in constructing or extending its line, plant, or system, interferes, or is about to interfere, with the operation of the line, plant, or system of any other public utility already constructed, the commission, upon complaint of the public utility claiming to be injuriously affected, after hearing, may prohibit the construction or extension or prescribe just and reasonable terms and conditions for the location of the lines, plants, or systems affected.

Boulder acts as a “public utility” under Commission regulation when it operates outside territorial limits.
  Any extension of Boulder’s system interfering with Public Service’s provisioning of service to extraterritorial customers is within this statute, and the Commission may prohibit the extension or prescribe just and reasonable terms for the location of the lines, plant, or systems affected. 

24. Independent of these two statutory authorizations is the Commission’s constitutional mandate over regulated property and services, as recognized by the Court:

Article XXV of the Colorado Constitution vests in such agency as the General Assembly may designate all power to regulate the facilities, service, rates, and charges of every public utility operating within Colorado. See Colo. Const. art. XXV.  Through the Public Utilities Law, 40-1-101 to 40-7-117, 11 C.R.S. (1998), the General Assembly has assigned to PUC the authority "to do all things, whether specifically designated in articles 1 to 7 of this title or in addition 
thereto, which are necessary or convenient in the exercise of such power." 
40-3-102, 11 C.R.S. (1998).  Accordingly, PUC has power to accomplish functions delegated to it by the Public Utilities Law and article XXV.

Boulder’s attempt to minimize the precedential value of Colorado and Southern—by arguing the public utilities law does not contain a specific statute authorizing the 

25. Commission to select property for condemnation of a municipal utility—is of no consequence.  In Colorado and Southern, the approval statute at issue also did not reference or grant Commission authority to select facilities for condemnation; rather, as here, the statute granted the Commission general approval powers over the subject property.
  The approval statutes governing the acquisition of Public Service’s assets by Boulder are comparable to the crossing approval statute in Colorado and Southern.
26. Boulder’s second attempt to distinguish Colorado and Southern is to attach significance to the demands of the condemning railway in that case to take immediate possession, in contrast to Boulder’s commitment not to take possession of Public Service’s assets until after the condemnation action (but by implication before obtaining Commission approval).  The language and reasoning of Colorado and Southern do not support Boulder’s contention.  The condemnation action was prohibited from proceeding not because of the demand for immediate possession, but because the district court lacked subject matter jurisdiction over the property absent Commission approval of the crossing pursuant to the public utilities law.
 

III. ORDER
A. The Commission Orders That:
1. The City of Boulder’s Application for Rehearing, Reargument, or Reconsideration of Decision No. C13-1350, filed November 18, 2013, is denied.
2. This Decision is effective on its mailed date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 11, 2013.
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