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I. BY THE COMMISSION

A. Statement
1. This matter comes before the Commission for consideration of exceptions to Decision No. R13-1226 (Recommended Decision) filed on October 22, 2013, by David Britton, Ken Lindeman, and Paula Burr (jointly); Austin Condon; Staff of the Colorado Public Utilities Commission (Staff); and Prospect Mountain Water Company, Inc. (Prospect Mountain or Company).  David Britton, Ken Lindeman, Austin Condon and Paula Burr (jointly), and Staff responded to Prospect Mountain’s exceptions on October 29, 2013.  Being fully advised in this matter, we address each issue raised on exceptions below.  

B. Encumbrance on the C-BT Shares
1. Background

2. By Decision No. C12-0808, mailed July 13, 2012, in Proceeding No. 12M-804W, the Commission found that § 40-5-105, C.R.S., requires Prospect Mountain to seek Commission approval prior to liquidation or transfer of its public utility assets.  Further, the Commission ordered Mr. John Heron, President of Prospect Mountain, to file an affidavit attesting that the Company will not liquidate or transfer its public utility assets without Commission approval.  Mr. Heron filed an affidavit complying with that decision on July 18, 2012.  The Commission issued Decision No. C12-0808 after learning from Staff that Prospect Mountain contemplated a liquidation of its public utility assets without prior Commission approval.  
3. In its Application, the Company sought Commission approval to sell 
40 Colorado-Big Thompson water rights (C-BT units) and to distribute the proceeds.  The Company estimated the C-BT units are worth about $680,000.
  
4. The intervenor-ratepayers
 and Staff testified that Mr. Heron, on behalf of the Company, signed two promissory notes, payable to Mr. Heron individually, using the C-BT units as collateral to secure Prospect Mountain’s payment of the notes.
,
  The first note, dated August 1, 2012, is for $210,000 (the amount that Mr. Heron allegedly loaned to the Company from 2008 to 2011) at 7.5 percent interest, plus unpaid interest of $143,303.
  The second note, dated August 16, 2012, is for $50,000 (the amount Mr. Heron allegedly loaned the Company the next day).

5. During the hearing, Mr. Robert Lawrence, the Company accountant, testified that he has never seen the promissory notes.
  In its Statement of Position (SOP), Prospect Mountain stated that Mr. Heron signed the notes on the advice of outside counsel and that the notes did not result from the Company’s actions.  Prospect Mountain further represented that Mr. Heron will not exercise the notes.

6. The Administrative Law Judge (ALJ) ruled that the C-BT units cannot be sold until there is a determination on the validity of the encumbrances, but that the validity of the encumbrances was beyond the scope of this proceeding.  Instead, the ALJ directed Staff to pursue a separate proceeding to address whether the encumbrance complied with the public utilities law.  The ALJ noted that “[a]lthough it is unclear if the C-BT units can currently be sold, 
a decision can be made as to how to distribute the funds if and when the C-BT units can be sold.”
  Because the promissory notes are not in the amount of the alleged shareholder loans and were created well after the fact, the ALJ found that the validity of the loans had not been proven and thus proceeds from the sale of the water rights may not be used to pay any shareholder loans.

7. On exceptions, Mr. Britton, Mr. Lindeman, and Ms. Burr argue that pursuing a separate proceeding to determine the status of encumbrances on the C-BT units will only delay the sale of assets.  They argue that the Commission should order Prospect Mountain to remove the encumbrances from the C-BT units and provide evidence of that action to the Commission.  Likewise, Staff questions whether a separate proceeding is necessary.  Staff contends that the evidence in this proceeding is sufficient for the Commission to find that the encumbrances violate § 40-5-105, C.R.S., Decision No. C12-0808, and to void these encumbrances.  
2. Discussion
8. Section 40-5-105(1), C.R.S., requires public utilities to seek a prior Commission approval of all sales, assignments, or leases of public utility assets outside the normal course of business.  Previously, the Colorado Supreme Court upheld a Commission decision ordering a public utility to reacquire its assets sold outside the normal course of business and without a prior Commission approval.
  The Commission essentially voided a transaction that violated § 40-5-105(1), C.R.S. 
9. The evidence introduced during the hearing raises several potential irregularities.  First, a valuable utility asset was encumbered or assigned without prior Commission approval and in violation of a prior Commission decision prohibiting such action.  Further, the president of Prospect Mountain signed promissory notes on behalf of the Company payable to the president individually and without Company authorization.  The promissory notes also may be beyond the ordinary course of business.  The notes do not correspond to the amount of the purported loans or their timing.  Further, the Company’s accountant was not apprised of these notes and thus has not accounted for them.  
10. We find that the purported encumbrances on the C-BT units violate both 
§ 40-5-105, C.R.S., and Decision No. C12-0808.  We agree with Mr. Britton, Mr. Lindeman, Ms. Burr, and Staff that the evidence introduced during the hearing is sufficient to make this finding.  We also find that the Company has been provided with due process and opportunity to respond to that evidence.
 By way of remedy and pursuant to the Colorado Supreme Court precedent, we void these encumbrances.  We order Prospect Mountain to file with the Commission evidence that the encumbrances have been removed from the C-BT units, within 30 days of the effective date of the final decision in this proceeding.  
11. Once Prospect Mountain files an application for final Commission approval of the sale of assets, we will inquire further into the irregularities related to the shareholder loans, the promissory notes, and Mr. Heron’s actions.  This proceeding also will address whether voiding the promissory notes themselves is an appropriate remedy.  Finally, it will also address whether the Company and its shareholders may be entitled to any proceeds from the sale of assets after the items listed in paragraph 152 of the Recommended Decision have been paid.  
At that time, we may reexamine whether paragraph 149 of the Recommended Decision—where the ALJ found that the plant and the water rights are customer assets, thus proceeds from the sale of assets shall be used to benefit only customer interests in the Company—comports with the applicable legal and regulatory principles.
C. Negotiations for a Permanent Connection to Estes Park
12. The ALJ found that Prospect Mountain may begin negotiations for a permanent connection to the Town of Estes Park (Estes Park) water system.  He also ordered the Company to file any agreement with the Commission for approval.
  In their exceptions, the 
intervenor-ratepayers argue that customers should be represented in these negotiations.  In addition, they argue that an agreement with Estes Park should not be made permanent until after the sale of assets contemplated by the Recommended Decision is concluded. 

13. We deny this request, because the intervenor-ratepayers offer no authority requiring a public utility to include customers in negotiations between the Company and another entity.  Further, ratepayers will have an opportunity to intervene and present their positions when the Company files an application for approval of the permanent agreement with the Commission.  

14. We also deny the request to delay the final agreement with Estes Park until after the asset sale is concluded.  Selling these water right assets before entering into a final agreement with Estes Park may place customers at risk of not having a sufficient water supply.
D. Waiver of Rule 5002(d)
15. Prospect Mountain contends that the ALJ erred in denying its request for a waiver of Rule 5002(d) of the Rules Regulating Water, and Combined Water and Sewer Utilities, 4 Code of Colorado Regulations (CCR) 723-5, which requires a newspaper publication of the application.  The Company explains that it included a copy of the notice mailed to customers in its application and that the notice was consistent with the forms of notice listed in § 40-3-104, C.R.S.
 

16. We grant the exception on this issue.  The mailed notice sufficiently advised the customers of the relief sought in this proceeding.  Four customers intervened and many more spoke during the public comment hearing.  In addition, a denial of the waiver and a finding that additional notice is required, at this time, would essentially restart the application process.  This would not serve the interests of ratepayers, the Company, or judicial economy.
E. Waiver of Rule 5002(b)(IX)

17. Prospect Mountain contends that the ALJ erred in denying its request for a waiver of Rule 5002(b)(IX), which requires the most recent audited balance sheet, income statement, statement of retained earnings, and statement of cash flows providing Colorado specific financial information to be submitted with the audited financial statements.  In its Application, Prospect Mountain asserted that it currently does not have such statements and that the cost to obtain such statements would constitute extreme financial burden to the Company and its customers without a corresponding benefit.  We agree and grant the exceptions filed by Prospect Mountain on this issue.

F. Legal and Rate Case Expenses, and Capital Improvement Fund

18. Prospect Mountain argues that the ALJ improperly limited recovery of legal and accounting expenses dating back to September 2012, associated with the development and prosecution of its permanent and interim rate cases.  The ALJ permitted Prospect Mountain to continue recovery of $7,500 in rate case expenses for an additional three years
 and established an additional annual legal budget at $4,500.
  
19. Prospect Mountain argues that the legal budget allowed by the ALJ is insufficient to implement all of the actions required by the Recommended Decision.  The Company contends that the ALJ adopted Staff’s recommendation based on a normalized year for the Company, but that a normalized year would not occur until the Recommended Decision is implemented.  The Company attaches a recent bill from its law firm in support of its exceptions.
  Finally, Prospect Mountain argues the Commission should permit using the funds from the Capital Improvement Fund (CIF) for legal expenses necessary to comply with the Recommended Decision.  

20. Staff and the intervenor-ratepayers oppose this request.  The intervenor-ratepayers contend that most of the actions the Company is required to take under the Recommended Decision will require little or no legal assistance, especially since Staff will work with the Company.  They argue that Prospect Mountain must learn to manage its operations rather than continue its history of wasteful expenses.  The intervenor-ratepayers urge the Commission to uphold the ALJ, who heard the same arguments at the hearing and was in the best position to evaluate the evidence and its credibility.  
21. Staff adds that the CIF should not be used for legal expenses because its purpose is to improve Prospect Mountain’s water system infrastructure.  Staff also recommends that the Commission explicitly adopt Staff’s proposal for the continuation of the CIF,
 to ensure 
that this fund will be managed properly and will serve its intended purpose.  That proposal includes the provisions regarding the transfer of funds from the asset sale into the CIF, the payment of taxes from the asset sale, and reimbursement of the CIF surcharge to ratepayers.  Staff recommends that the CIF surcharge continue until the $70,000 Bank of Estes Park Loan is paid off and be set at zero after that time.  
22. We deny the exceptions on this issue.  The Company had the burden of proof that its legal and rate case expenses are prudent.  The ALJ found that the Company did not meet that burden with respect to most of the expenses.  We find that the ALJ already has considered many of the same arguments that are raised on exceptions and was in the best position to evaluate the credibility of evidence presented by the Company and its witnesses.  The ALJ found that many legal expenses incurred by the Company were unnecessary (for example, filing a motion for a determination of law only to withdraw it a few days later, and filing a statement of position that was 62 pages long when the rules permit only 30 pages) and the expenses presented by the Company constantly changed.  Further, many action items listed in the Recommended Decision will require little or no legal assistance, especially since Staff will work with the Company.  For these reasons, we find that a normalized test year for the Company should be applied, as recommended by Staff.  

23. Further, we agree with Staff that the CIF should not be used for legal expenses and adopt, in full, its proposal for the continuation of the fund.  We also order the Company to continue the current $4.10 bi-monthly CIF Surcharge until the Bank of Estes Park loan is paid.  The surcharge shall be reduced to zero after that time.  Finally, we direct the Company, as part of its application for approval of asset sale, to present a proposal to refund or credit customers for the total amount customers will have paid through the CIF Surcharge.
G. Interim Rate Refund
24. The ALJ approved a bi-monthly base rate charge of $93.83 per customer for three years as reasonable.
  On exceptions, Staff and Mr. Condon point out that the Recommended Decision is silent regarding the refund due to customers, because these permanent rates are less than the interim rates approved by the Commission and charged to customers since November 1, 2012.
  The Commission approved the interim rates “subject to refund for any over-collection including interest pursuant to Commission Rule 4 CCR 723-5-5403(n).”
 Staff recommends that the Commission require the Company to refund the difference to customers, via a one-time bill credit of $36.38.  

25. We agree and grant exceptions on this issue.  The Company shall implement a one-time bill credit to customers, totaling $36.38, for the period November 1, 2012 through December 31, 2013.  The Company shall do so within 30 days of the effective date of the final decision in these proceeding.  
H. Water Cost Adjustment True-Up

26. The present interim rates also include a water cost adjustment.  The purpose of this adjustment is to pass to the ratepayers the costs of water that Prospect Mountain pays to Estes Park, its new water supplier.  The water cost adjustment includes a true-up to recover the costs of water that is lost or unmetered.  During the hearing, the intervenor-ratepayers argued that the Commission should limit the amounts of lost water that can be charged to ratepayers to provide an incentive to the Company to address the 38 percent water loss, repair the system, and install missing meters.  The ALJ ordered that, for 18 months after the final Commission decision in this proceeding, there shall be no cap on the amount of true-up charges.  The ALJ also ordered that, after that time, the amount of recoverable water losses shall not exceed 25 percent of the purchased water for any quarter.
  The ALJ found that the level of incentive to reduce water loss should be balanced with the Company being able to absorb additional costs and remain viable.
  

27. Mr. Britton, Mr. Lindeman, and Ms. Burr contend that Prospect Mountain should be required to work with Staff and implement a program to find leaks and correct them without waiting for the results of the engineering study ordered by the ALJ.
  We grant the exceptions on this issue, in part.  We agree that Prospect Mountain should implement all reasonable measures to reduce the unmetered water use and leaks.  However, it is unnecessary for the Company to report to Staff on the issue until the engineering study is complete.  

28. Mr. Britton, Mr. Lindeman, and Ms. Burr also argue that Prospect Mountain should be ordered to file an application for approval of a permanent water loss recovery factor after the engineering study of the water system is complete and recommendations set forth in the study are implemented.  We deny this request, at this time.  It may take time to implement the solutions recommended in the engineering study and to evaluate their effectiveness.  It is premature to contemplate a permanent water loss recovery factor until there has been a period of operations following the system repairs.  

29. Finally, Mr. Condon recommends a decrease in the amount of recoverable water loss to 10 to 12 percent, or capping the pass-through at 50 percent of the unmetered water for any billing period.  We deny both requests.  Without the results of the engineering study and without having any operating history after recommendations in the engineering study are implemented, it is not reasonable to order such drastic cost recovery limitations on the Company.

I. Miscellaneous
30. On exceptions, Prospect Mountains requests factual corrections to paragraphs 35 and 49 of the Recommended Decision, regarding the cost of new plant and shareholder loans.
  We agree with Prospect Mountain and therefore grant its exceptions on this issue.  In addition, we correct ordering paragraph 11 of the Recommended Decision to reference paragraph 152, not paragraph 139.  Finally, we correct the loan amount discussed in paragraph 152 from $75,000 to $70,000.

31. We affirm all findings, conclusions, and orders contained in the Recommended Decision not specifically discussed here. 
II. ORDER

A. The Commission Orders That:

1. The exceptions to Decision No. R13-1226 (Recommended Decision) jointly filed on October 22, 2013 by David Britton, Ken Lindeman and Paula Burr are granted, in part, and denied, in part.

2. The exceptions to the Recommended Decision filed on October 22, 2013 by Austin Condon are granted, in part, and denied, in part.

3. The exceptions to the Recommended Decision filed on October 22, 2013 by Staff of the Public Utilities Commission are granted.

4. The exceptions to the Recommended Decision filed on October 22, 2013 by Prospect Mountain Water Company, Inc. (Prospect Mountain) are granted, in part, and denied, in part.

5. Prospect Mountain shall file with the Commission evidence that encumbrances on the 40 Colorado-Big Thompson water shares have been removed within 30 days of the effective date of the final decision in this proceeding.  
6. Prospect Mountain shall implement a one-time bill credit of $36.38 to customers for the period November 1, 2012 through December 31, 2013, within 30 days of the effective date of the final decision in this proceeding.  
7. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Decision.

8. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
November 26, 2013.
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� Recommended Decision, fn. 74.  Prospect Mountain no longer needs the C-BT water rights after it was granted a certificate of public convenience and necessity for a permanent connection to the Town of Estes Park’s water system.


� In this Decision, we use that term to refer collectively to intervenors David Britton, Ken Lindeman, Paula Burr, and Austin Condon, unless indicated otherwise.


� Answer Testimony of Abel Moreno, pp. 67-69.  The promissory notes are Exhibit ALM-17.


� Mr. Heron was the only company officer to sign the notes. 


� Ms. Burr states that the total interest listed in the first note is $143,000, yet Mr. Lawrence, the Company’s accountant, testified that the interest due on all Heron loans was $85,335.  Testimony of Paula Burr, p. 10, �lines 13-14.


� Id., p. 10, lines 11-17.


� Hearing Transcript, Vol. II., p. 86, lines 1-3.


� Prospect Mountain SOP, p. 43.  Mr. Heron did not testify at the hearing.  There is no actual testimony that Mr. Heron will not exercise the notes.


�   Recommended Decision ¶ 141.


� Recommended Decision, ¶¶ 146-152.


� Mountain States v. Pub. Utils. Comm’n, 763 P.2d 1020, 1030 (Colo. 1988).


� Staff and Ms. Burr first raised this issue in their answer testimonies, thus Prospect Mountain has had an opportunity to address the matter in its rebuttal testimony and during the hearing.  


� Recommended Decision, ordering ¶17.  


� That statute also states that water utilities may be required to give additional notice in a manner and form set forth by Commission decision or rules, i.e., Rule 5002(d).  


� This is the temporary arrangement agreed upon in a previous interim rate case.


� Recommended Decision, ¶¶ 115 and 129.  


�This bill is not in evidence and has not been cross-examined by the parties.  Therefore, its probative value has not been established.


� Answer Testimony of Abel Moreno, pp. 47-48.  Staff contends that the ALJ did not explicitly address the issue in the Recommended Decision.


� Recommended Decision, ¶ 135.


� Decision No. C12-1198, mailed October 17, 2012 in Consolidated Proceeding Nos. 12A-1049W and 12A-1050W.


� Id., ordering ¶ 9.


� Recommended Decision, ¶ 85. 


� Id., ¶ 84.


� Id., ¶ 156.


� Prospect Mountain Exceptions, p. 14.
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