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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an Application for Rehearing, Reargument, or Reconsideration (RRR) to Decision No. C13-1292 (Decision), filed on November 4, 2013 by Schafer-Schonewill and Associates Inc., doing business as Englewood Express and/or Wolf Express Shuttle (Wolf Express).  Being fully advised in the matter, we grant the RRR, in part, and remand this proceeding to the Administrative Law Judge (ALJ) for further findings on:  (1) whether Wolf Express had notice of the insurance revocation hearing held on August 27, 2013 sufficient to sustain the Recommended Decision; and, if not, (2) to conduct proceedings to determine whether Wolf Express had good cause for not filing a proof of insurance.  

B. Background

2.
Wolf Express leased Certificate of Public Convenience and Necessity (CPCN) PUC Nos. 50790, 52940, and 55363 to Golden West Shuttle, Inc., from December 2010 until May 2013.  These leases were terminated and the CPCNs were returned to Wolf Express on May 21, 2013, by Decision Nos. C13-0589 in Proceeding No. 10A-421CP-Lease, C13-0590 in Proceeding No. 10A-423CP-Lease, and C13-0591 in Proceeding No. 10A-424CP-Lease.  Wolf Express presently wishes to transfer the CPCNs to Denver Airport Shuttle Services, LLC.  The transfer proceeding, No. 13A-0796CP-Transfer, has been stayed pending the outcome of this insurance revocation proceeding and the application to suspend the authorities nunc pro tunc from May 21, 2013 through May 20, 2014 (Proceeding No. 13A-0955CP-Suspension).
3.
On August 9, 2013, the Commission served, by United States mail at the address on file with the Commission, notification to Wolf Express and other Respondents in Proceeding No. 13C-0937-INS that their authorities would be revoked for failure to maintain proof of financial responsibility with the Commission. The notification informed the Respondents that a hearing would be held on August 27, 2013.  Wolf Express did not attend the hearing.  On August 29, 2013, Recommended Decision No. R13-1074 (Recommended Decision) was issued, which revoked the authorities of a number of Respondents, including Wolf Express. The Recommended Decision stated that any Respondent that filed proof of insurance or surety bond with the Commission before the effective date of the Recommended Decision, September 18, 2013, would have the Recommended Decision voided and the case dismissed. September 18, 2013 was also the date by which Exceptions to the Recommended Decision must be filed. Wolf Express filed Exceptions on September 18, 2013. Those Exceptions were denied by Commission Decision No. C13-1292 on October 15, 2013.
4.
In its RRR, Wolf Express contends that it did not receive the notification documents leading up to the revocation hearing held on August 27, 2013, until after the hearing.  Wolf Express states that its mail carrier mistakenly withheld mail, incorrectly assuming that Wolf Express had relocated from that address.  Wolf Express states that another mail carrier delivered the Recommended Decision and two of the three insurance complaints to Wolf Express on September 16, 2013. Wolf Express states that it sought a transfer of the authorities to Denver Airport Shuttle Services as quickly as possible.  
5.
For the first time in this proceeding, Wolf Express states that it had no vehicles as of May 21, 2013, when the authorities in question were returned to Wolf Express. 
Wolf Express argues that it is impossible to obtain liability insurance for non-existent vehicles and that it was not actually operating without insurance.  Therefore, according to Wolf Express, public policies behind requiring proof of insurance did not apply.  

6.
Wolf Express contends that the Commission should have granted its suspension application and rendered this insurance revocation proceeding moot.  Wolf Express filed that suspension application on September 3, 2013, after the insurance revocation hearing had been held.  Wolf Express sought to suspend the authority nunc pro tunc from May 21, 2013 
through May 20, 2014.  Wolf Express cites several previous Commission decisions granting 
nunc pro tunc suspensions to carriers who had established they were not actually operating their authority during the period in question. 

7.
Finally, Wolf Express alleges there have been improper ex parte communications between Commission Staff and the Commission. 
C. 
Discussion
8.
Rule 6013 of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6 establishes that notice sent by any person to a motor carrier’s address on file with the Commission shall constitute prima facie evidence that the motor carrier received the notice.  However, motor carriers may present evidence to the contrary.
  Therefore, we remand this proceeding to the ALJ to determine whether Wolf Express had notice of the insurance revocation hearing held on August 27, 2013, sufficient to sustain the Recommended Decision.  This will provide Wolf Express with an opportunity to present evidence that it did not receive notice by mail and to determine whether notice under the circumstances was sufficient to sustain the Recommended Decision, or whether the Recommended Decision should be vacated.  If the Recommended Decision is vacated, then the ALJ shall determine whether Wolf Express can establish good cause for not having insurance.  
9.
By a separate decision, we also refer Proceeding No. 13A-0955CP-Suspension to the ALJ to determine whether Wolf Express established good cause for a suspension of its authority nunc pro tunc.
  

10.
Finally, we find that the claims of improper ex parte communications lack merit.  Because Wolf Express characterizes presentations made by advisory staff before and during the Commission Weekly Meetings as ex parte communications, Wolf Express apparently confuses trial and advisory staff.  The Colorado Supreme Court explained the distinction between trial and advisory staff in Board of County Comm’rs v. Pub. Utils. Comm’n, 157 P.3d 1083, 1085 (Colo. 2007).  The Commission and its advisory staff function as one in sorting through the deliberative choices presented by the record.  Id., at 1092.  Hence, the meetings between advisory staff and the Commission are not ex parte communications.  See also, Rule 1007 of the Rules of Practice and Procedure, 4 CCR 723-1.
II. ORDER

A. The Commission Orders That:

1. The Application for Rehearing, Reargument, or Reconsideration to Commission Decision No. C13-1292 filed on November 4, 2013 by Schafer-Schonewill and Associates Inc., doing business as Englewood Express and/or Wolf Express Shuttle (Wolf Express) is granted, in part, consistent with the discussion above.

2. Proceeding No. 13C-0937-INS is remanded to the Administrative Law Judge for proceedings consistent with the discussion above. 

3. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
November 26, 2013.
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� To the extent Wolf Express suggests that Staff or its counsel—by virtue of Staff’s intervention in the transfer proceeding—had any duty to inform Wolf Express of the hearing in the insurance revocation proceeding, such arguments lack merit.  Wolf Express cites no authority for the proposition that Staff or its counsel had such a duty.


� In the interests of judicial economy, we expect that the same ALJ will hear all three pending proceedings involving Wolf Express.
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