Before the Public Utilities Commission of the State of Colorado

Decision No. C13-1366
PROCEEDING No. 13G-0613EC

C13-1366Decision No. C13-1366
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING13G-0613EC NO. 13G-0613EC
COLORADO PUBLIC UTILITIES COMMISSION, 

 
COMPLAINANT,

V. 

A K Express Limo, 

 
RESPONDENT.
Commission decision Denying EXCEPTIONS
Mailed Date:  
October 30, 2013
Adopted Date: 
October 23, 2013
I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions filed on September 25, 2013 by A K Express Limo (AK) to Recommended Decision No.  R13-1118,  Being fully advised in the matter, we deny the exceptions.

B. Background
2. AK was served with the Civil Penalty Assessment Notice (CPAN) noting the violations on May 30, 2013, by certified mail. The CPAN recorded three alleged violations on May 21 and 22, 2013, and issued penalties in the total amount of $2,970.00 for allegedly violating:  4 Code of Colorado Regulations (CCR) 723-6-6102(a)(I) of the Commission’s Rules Regulating Transportation by Motor Vehicle and 49 Code of Federal Regulations 396.17(a);  4 CCR 723-6-6103(b)(II); and 4 CCR 723-6-6103(d)(II)(C). The violations were for no periodic inspection of a vehicle, allowing a driver to drive with an expired medical certificate, and failure to maintain and retain time records for drivers, respectively.  
3. After being served with the CPAN on May 30, 2013, AK had the option to pay 50 percent of the entire assessment ($1485.00) within ten days and acknowledge liability for all the violations. AK did not do so. A hearing was held on July 31, 2013.  Respondent AK appeared at the scheduled hearing through AK’s sole proprietor, Aklilu Beraki.  AK admitted culpability for the three violations.
4. Recommended Decision No. R13-1118 (Decision) was issued on September 10, 2013 finding the respondent liable for the violations.  In his Decision, Administrative Law Judge (ALJ) Robert Garvey considered Commission Rule 4 CCR 723-1-1302(b) of the Rules of Practice and Procedure, and specifically commented on respondent’s prior violations of the same nature, for which AK was issued a warning in 2009. The ALJ noted that AK did not submit any documentary evidence at the hearing to demonstrate AK’s alleged financial difficulties, though the ALJ in paragraph 43 of the Recommended Decision did find Mr. Beraki’s testimony credible as to AK’s financial difficulties. The ALJ specifically considered Mr. Beraki’s ability to pay in determining the size of the civil penalty and surcharge that was warranted. 

5. A mathematical error was discovered in the ALJ’s original Recommended Decision, which was corrected in an errata decision dated September 12, 2013. The Errata decision clarified and ordered Respondent to pay to the Commission within 30 days of the effective date of the Decision, the sum of $1,760.00. This amount is 59 percent of the full penalty amount of $2970.00. 

6. AK filed a letter on September 25, 2013, which could be construed as Exceptions to the Recommended Decision. The letter is addressed to the Commissioners, and states, in its entirety “I am writing this letter to introduce myself and to request that Decision 
No. R13-1118-E, proceeding No. 13G-0613EC. Due to I have a financial problem, could you please reduce my penalty amount? Thank you for your time and consideration[.]”   

C. Discussion

7. The Commission construes the letter filed by Respondent AK as Exceptions to the Recommended Decision and Errata, and denies the Exceptions, as the ALJ already considered all relevant evidence presented by Mr. Beraki at the hearing about AK’s financial circumstances. The ALJ exercised his discretion appropriately in determining the penalty amount. 

II. ORDER

A. The Commission Orders That:

1. The filing made by A K Express Limo on September 25, 2013 is construed as exceptions to Recommended Decision No. R13-1118 and Errata Notice No. R13-1118-E and those exceptions are denied consistent with the discussion above.

2. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Decision.

3. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
October 23, 2013.
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