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I. BY THE COMMISSION
A. Statement

1. On May 9, 2013, Public Service Company of Colorado (Public Service) filed a Verified Petition for Declaratory Orders (Petition) pursuant to Rules 1001 and 1304(i) of the Commission's Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, and Colorado Rule of Civil Procedure 57.  The Petition requests that the Commission enter declaratory rulings relating to actions of the City of Boulder (Boulder) to municipalize and provide electricity services to customers located in unincorporated Boulder County, Colorado. 

2. On June 12, 2013, the Commission issued a decision accepting the Petition and providing notice of the Petition to interested persons.

3. The Commission granted Boulder’s motion to intervene and noted the intervention by right of the Colorado Office of Consumer Counsel (OCC).  The Commission denied the motion to intervene filed by Black Hills/Colorado Electric Utility Company, L.P., and Black Hills/Colorado Gas Utility Company, L.P. (collectively Black Hills); however, the Commission permitted Black Hills to participate as amicus curiae.  The Commission granted the joint motion to participate as amicus curiae filed by the Colorado Rural Electric Association; Delta-Montrose Electric Association, Inc.; Holy Cross Electric Association, Inc.; Poudre Valley Rural Electric Association, Inc.; and United Power, Inc.
  Through this Decision, the Commission denies the motion to intervene filed by the Gunbarrel Energy Future Citizens’ Group,
 but accepts its filing as public comment.

4. The Commission heard this case en banc.

5. Pursuant to Commission scheduling orders, the parties and amici filed briefs addressing the issues raised by the Petition.  In addition, this Decision grants Boulder’s request for acceptance of its supplemental authority, filed September 6, 2013, and also grants Public Service’s request for leave to reply to the supplemental authority, filed September 13, 2013.

B. Public Service’s Requests for Declaratory Orders

6. Public Service’s Petition describes Boulder’s actions and plans to form a municipal electric utility, condemn Public Service’s facilities, and serve customers located not only inside Boulder’s city limits, but also outside in unincorporated Boulder County.  Public Service asserts that Boulder expects to obtain these extraterritorial customers through condemnation of Public Service’s certificate of public convenience and necessity (CPCN) and facilities that serve unincorporated Boulder County.
7. Paragraph 25 of the Petition requests the Commission enter the following five declaratory orders: 

1)
If a municipal utility seeks to serve customers located outside the city's boundaries, it is subject to the certificate jurisdiction of the Commission;

2)
The Commission has already granted to Public Service a certificate of public convenience and necessity covering the territory in Boulder County, outside the Boulder city boundaries, in which the 5,800 customers
 are located;

3)
Under Colorado law, there can only be one certificated utility per geographic area;

4)
The certificate of an existing utility cannot be taken away without due process of law which requires a hearing before this Commission and proof by substantial evidence that the existing certificated public utility is unwilling or unable to serve the certificated area; and

5)
The need to construct replacement facilities as a result of actions taken by a challenging utility does not constitute an inability to serve.

Public Service further explains that it “is simply seeking a clarification that it will not lose its right to serve out-of-city customers because Boulder creates a municipal utility and condemns some facilities which currently serve customers both inside and outside the Boulder city limits.”

8. Public Service is not requesting declaratory rulings addressing Boulder’s authority to form a municipal utility and serve customers located within Boulder city limits, or its ability to acquire through condemnation facilities located outside city limits but used to provide service within the city.
  Public Service’s request for declaratory rulings refers only to its rights to serve the customers located service outside Boulder’s territorial boundaries.

C. Positions of the Parties and Amici.
9. Public Service argues that the Commission has the authority to regulate a municipal utility operating extraterritorially and to resolve service disputes between a municipality and an existing utility.  Public Service also contends that the doctrine of regulated monopoly, which permits only one certificated utility to serve in an area and requires a new carrier to show that the existing carrier is unable or unwilling to provide adequate service, governs Boulder’s plans to serve in unincorporated Boulder County.  Public Service asserts that a municipality’s decision to seek condemnation of an existing utility’s CPCN does not override the Commission’s exclusive jurisdiction over certification of a municipal utility operating its territorial boundaries.  Public Service also argues that the Commission’s determination—of whether the CPCN and other extraterritorial assets will be transferred to Boulder—should precede a condemnation action.

10. The OCC and amici curiae support Public Service’s position.  They argue that becoming a municipal utility does not automatically allow Boulder to serve customers located outside of its municipal boundaries, and that the doctrine of regulated monopoly requires a showing that Public Service is unwilling or unable to serve the customers at issue, regardless of whether Boulder’s provisioning of service would be more efficient or technically optimal.

11. Boulder states that as a home rule municipality, it has the authority under Article XX of the Colorado Constitution to operate an electric utility and to condemn all necessary facilities and property, whether located inside or outside of its city limits.  Boulder asserts that a CPCN to serve a particular area is a property interest subject to condemnation, and the district court hearing a condemnation action has the authority to determine Boulder’s need for the CPCN.  Boulder argues that its plans to condemn Public Service’s CPCN as a property interest distinguish this case from those cited by Public Service recognizing the Commission’s authority to regulate municipal utilities extraterritorially and apply the doctrine of regulated monopoly to a new carrier’s encroachment into an existing provider’s territory.  Condemnation of a CPCN would relieve Boulder from the burden of showing that Public Service is unable or unwilling to serve in unincorporated Bolder County.  Boulder admits that it must obtain a certificate from the Commission to serve extraterritorial customers, but argues that the condemnation action would precede the Commission’s proceedings for transfer of Public Service’s certificate, and that the Commission must act consistently with the orders of the district court condemning the CPCN. 

12. Boulder also contends that the public interest standard should apply to the transfer of Public Service’s certificate, and that its provision of service in unincorporated Boulder County would be the most efficient, effective, and reliable option.  Further, Boulder argues that Public Service’s request may not be ripe, because Boulder has not decided finally whether to serve unincorporated Boulder County. 

D. Discussion

1. Commission Jurisdiction to Hear this Matter

13. Boulder contends that Articles II and XX of the Colorado constitution authorize home rule cities to condemn property for the creation and operation of a municipal utility, and that the district court has jurisdiction over condemnation matters.  Thus, Boulder argues, the district court sitting in condemnation, not the Commission, has the jurisdiction to determine Boulder’s ability to obtain Public Service’s CPCN to serve unincorporated Boulder County.

We disagree. The Commission has the authority to determine the facts upon which its jurisdiction may depend and rule on the scope of its jurisdiction.
  The Commission’s jurisdiction to decide matters has been analogized to that of judicial tribunals: “except in the case of plain usurpation, a court has the jurisdiction to determine its own jurisdiction.”
  

14. The Commission therefore has the authority to hear Public Service’s request for declaratory rulings regarding Boulder’s attempts to serve unincorporated Boulder County.  As shown below, our rulings do not interpret Boulder’s constitutional or statutory rights to condemn property; rather, we apply the Commission’s authority under Article XXV of the Colorado constitution and the public utilities law as interpreted by the Colorado Supreme Court to rule upon Boulder’s municipal utility service in unincorporated Boulder County. 

2. Ripeness

15. Boulder argues that Public Service’s request for declaratory rulings is not ripe, contending that no final decision has been made on whether its municipal utility will serve customers in unincorporated Boulder County.
 

16. “Ripeness requires that there be an actual case or controversy between the parties that is sufficiently immediate and real so as to warrant adjudication.”
  “A court may find ‘a conflict is ripe for judicial review even in the context of uncertain future facts so long as there is no uncertainty regarding the facts relevant to the dispute and no pending actions that might resolve the issue prior to the court’s determination.’”
  To be ripe, the court’s or an agency’s decision must have a “practical effect upon an actual and existing controversy.”

Undisputed facts show that a controversy is sufficiently immediate and that there is no uncertainty regarding the facts relevant to the dispute.  The Boulder City Council passed an ordinance authorizing the city to acquire the property of Public Service through negotiation or 

17. the power of eminent domain.  The ordinance authorizes a condemnation action on or after January 1, 2014.
  Boulder’s engineers have advised the city that it should provide service to extraterritorial customers.
  Boulder sent letters dated February 15, 2013, to customers located in unincorporated Boulder County stating that, if it creates a city utility, then it plans on providing service to residential and business customers located outside the city.
  This letter states that Boulder has no plans to annex the area outside of Boulder where it seeks to provide service.
  

18. A Commission ruling will have a practical effect on an actual and existing controversy between Public Service and Boulder.  Public Service asserts that the Commission has the authority to apply the breadth of public utilities law to Boulder’s attempt to obtain a CPCN to serve customers outside its city boundaries; whereas, Boulder contends that the Commission’s rulings upon a transfer of Public Service’s CPCN to Boulder must await and be consistent with a court’s condemnation orders.  We find that a Commission ruling will instruct the parties on the legal standards governing their conduct and disputes regarding Boulder’s actions to obtain Public Service’ CPCN for unincorporated Boulder County.  A Commission ruling also will guide the parties on whether a Commission proceeding should precede a condemnation action and which property interests and facilities could be used to provide service and thus may be part of a condemnation action.  Therefore, Public Service’s Petition is ripe for Commission determination.

19. Boulder admits that the first three statements listed in paragraph 25 of the Petition for which Public Service seeks declaratory rulings—that a municipal utility serving outside its territorial boundaries is subject to the certificate jurisdiction of the Commission, that Public Service had been granted a certificate to serve unincorporated Boulder County, and that there can be only one certificated utility per geographic area—are correct.
  We therefore proceed with addressing the issues underlying the fourth and fifth statements.

a. The Commission’s Regulatory Authority Over a Municipal Utility Serving Outside its Territorial Boundaries. 

20. Dating back to the 1920s and extending through interpretations of Commission powers granted by Article XXV, the Colorado Supreme Court repeatedly and consistently has acknowledged the Commission’s authority to regulate a municipal utility serving customers located outside its territorial boundaries.
  This rule is premised upon the customers’ ability to vote on municipal matters.  If the services offered by a municipality to its citizens within its territory are not satisfactory to a majority of the citizens, they can effect a change, either at a regular election, or by the exercise of the right of recall. 
  In contrast,

When a municipally owned utility provides utility service outside the municipality, those receiving the service do not have a similar recourse on election day.  They have no effective way of avoiding the possible whims and excesses of the municipality in the absence of state regulation by the PUC.
 
21. The court has elaborated on the Commission’s authority over service area disputes between a municipal utility and a certificated public utility.  “[T]he Utilities Act unmistakably and clearly invests the Public Utilities Commission with the sole jurisdiction to hear and determine, in the first instance, a controversy of this nature.”
  Further,

We believe it is essential that the PUC be allowed to regulate the public utility services provided by municipalities outside their boundaries.  Not only is the PUC the only protection for the non-resident customers,…but the PUC must also be allowed the power to resolve jurisdictional disputes between municipalities and private utilities companies over who is to serve areas outside municipal boundaries.

22. The court also has defined a municipality’s status relative to other utilities when it serves outside its boundaries: “Both upon authority and reason a municipally owned public utility, as to service furnished consumers beyond its territorial jurisdiction, should be as already stated, subject to the same regulation to which a privately owned public utility must conform in similar circumstances."
  

23. Boulder’s plans to condemn Public Service’ CPCN to serve unincorporated Boulder County do not affect the Commission’s authority over the transfer of the CPCN or the applicable standards.  The statute upon which Boulder relies as granting a property interest to a CPCN, § 40-5-105, C.R.S., conditions any sale or assignment of a CPCN upon Commission approval and upon such terms and conditions as the Commission may prescribe.
  The court rulings quoted above in this Decision—recognizing Commission authority to resolve disputes between municipalities serving outside its boundaries and existing public utilities—also refute Boulder’s argument that the potential of an action in condemnation over utility property diminishes Commission authority. 

24. Two Supreme Court cases specifically confirm Commission authority even when a municipality is planning or has completed condemnation actions.  In City and County of Denver v. Public Utilities Commission,
 the Supreme Court upheld the Commission’s regulatory authority over Denver’s tramway service outside its boundaries, even after a district court had completed a condemnation action transferring ownership rights to Denver.  In Colorado and Southern Railway Co., Inc. v. District Court,
 the court ruled that the Commission may exercise its statutory authority to determine where a railroad may cross the tracks of another, even though the utility already had filed an action to condemn an easement for the crossing.  These cases demonstrate that, if the public utilities law has granted the Commission regulatory authority over property or service used by a utility to serve outside its territory boundaries, the Commission retains its regulatory authority even though the property or service is the subject of a condemnation action. 

25. The doctrine of regulated monopoly governs Boulder’s attempt to serve unincorporated Boulder County where Public Service is certificated.
  “After a utility has been assigned a specific territory, no other utility may provide service in that territory unless it is established that the certificated utility is unable or unwilling to provide adequate service.”
  Evidence that the challenging utility may provide better service or may serve the customers more easily cannot be the basis of a finding that the existing utility is unwilling or unable to serve its certificated area.
 

b. Commission Proceedings Addressing Transfer of Public Service’s CPCN and Other Property

26. Boulder’s briefing argues that a condemnation action for Public Service’s extraterritorial CPCN should precede any Commission proceedings under § 40-5-105, C.R.S., addressing Boulder’s request for the CPCN, and that any resulting Commission orders must be consistent with a condemnation court’s order awarding ownership to Boulder.
  Public Service disagrees, asserting that “it is essential that a determination be made, before the condemnation action, regarding who has the right to serve the out-of-city customers. That information affects the separation of the two utilities, reconnection costs, the compensation owed in any condemnation proceeding, and pre-filing good faith negotiations.”

27. Transfer of Public Service’s CPCN would be required for Boulder to serve customers in unincorporated Boulder County, and the Commission possesses the statutory power to determine under § 40-5-105, C.R.S., and under the doctrine of regulated monopoly, whether Public Service’s CPCN is to be transferred to Boulder.  Thus, Commission proceedings addressing the transfer of Public Service’s CPCN are to precede any actions seeking to condemn Public Service’s CPCN.
28. Also under the Commission’s jurisdiction are other types of property, plant, and equipment used to provide service in unincorporated Boulder County.  The Commission exercises its regulatory authority over Public Service’s transmission and distribution lines, substations, and other facilities to protect the reliability, safety, and service quality of electricity services provided to unincorporated Boulder County, and to safeguard the integrity of the system statewide.  If Boulder seeks to condemn facilities, wherever located, that Public Service currently uses, at least in part, to serve customers located outside of Boulder’s city limits, this Commission must have the ability to investigate and determine how the facilities should be assigned, divided, or jointly used to protect the system’s effectiveness, reliability, and safety, as well as any other matter affecting the public interest.  Thus, a Commission proceeding addressing these facilities should precede a condemnation action to allow the district court to rule on the public need and value of facilities that the Commission determines may be the subject of transfer to Boulder. 

29. Case law also supports Public Service’s position.  In Colorado & Southern,
 a railroad company known as C&W commenced a proceeding in district court to condemn an easement over tracks owned by two other railroads.  C&W selected the easement as suitable for the crossing.  The two other railroads filed a motion to dismiss the district court action, asserting that C&W first had to secure an order from the Commission as required under the public utilities law that would determine the point at which C&W may cross the tracks or facilities of other railroads.  The Supreme Court ruled that the district court did not have jurisdiction over the property easement identified by C&W absent a predetermination by the Commission.  Because the Commission has the power to determine the point of crossing, “[i]t follows logically then that the commission -- not the railroad -- determines what property the railroad requires.”
 

E. Conclusion

30. For the reasons stated above, we rule on the fourth and fifth statements listed in paragraph 25 of Public Service’s Petition by clarifying that the Commission has regulatory authority over electricity services provisioned by a municipal utility formed by Boulder to customers located in unincorporated Boulder County, and that the doctrine of regulated monopoly as delineated by rulings of the Colorado Supreme Court governs any application filed by Boulder seeking transfer of Public Service’s CPCN.  The potential that Boulder may file a condemnation action to obtain Public Service’s CPCN for unincorporated Boulder County does not affect the Commission’s regulatory authority, the doctrine of regulated monopoly, or the standards governing transfer of Public Service’s CPCN.  Further, Commission proceedings addressing the transfer of Public Service’s CPCN or other plant, equipment, and facilities used to provide service to customers located in unincorporated Boulder County are to be completed before Boulder initiates a condemnation action for such property.

II. ORDER
A. The Commission Orders That:
1. The request to intervene filed by the Gunbarrel Energy Future Citizens’ Group is denied.  The filing submitted by the Gunbarrel Energy Future Citizens’ Group on August 8, 2013, will be accepted as public comment.

2. The request of the City of Boulder to accept its Supplemental Authority, filed September 6, 2013, is granted.  The request of Public Service Company of Colorado (Public Service) for leave to reply to the City of Boulder’s Supplemental Authority, filed September 13, 2013, is granted.

3. The Commission grants the request of Public Service to enter as declaratory orders the first, second, and third statements listed in paragraph 25 of Public Service’s Verified Petition for Declaratory Orders (Petition).

4. The Commission enters declaratory rulings addressing the fourth and fifth statements listed in paragraph 25 of the Petition by clarifying that the Commission has regulatory authority over electricity services provisioned by a municipal utility formed by the City of Boulder to customers located in unincorporated Boulder County, and that the doctrine of regulated monopoly as delineated by rulings of the Colorado Supreme Court governs any application filed by the City of Boulder seeking transfer of Public Service’s certificate of public convenience and necessity (CPCN).  The potential that the City of Boulder may file a condemnation action to obtain Public Service’s CPCN does not affect the Commission’s regulatory authority, the doctrine of regulated monopoly, or the standards governing transfer of Public Service’s CPCN.  Further, Commission proceedings addressing the transfer of Public Service’s CPCN or other plant, equipment, and facilities used to provide service to customers located in unincorporated Boulder County are to be completed before the City of Boulder initiates a condemnation action for such property.
5. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.

6. This Decision is effective on its mailed date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 9, 2013.
	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


JAMES K. TARPEY
________________________________



PAMELA J. PATTON
________________________________

Commissioners




� Order Accepting Petition for Declaratory Order and Issuing Notice; Decision No. C13-0705, issued June 12, 2013.


� Interim Decision: (1) Addressing Interventions and Motion to Participate as Amici Curiae; (2) Granting Motion for Leave to Reply; and (3) Establishing a Procedural Schedule, Decision No. C13-0875-I, issued July 16, 2013.


� Because The Gunbarrel Energy Future Citizens’ Group as an association must be represented by a licensed attorney to participate formally as a party, and because its filing is not signed by and does not identify a licensed attorney representing the group, the Commission denies its request to intervene as a party.  See Rules 1201(a) and (b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1; Denver Bar Association v. Public Utilities Commission, 391 P.2d 467 (1964).


� Subsequent filings indicate that the number of customers located in unincorporated Boulder County at approximately 7,000.  See Public Service Response, dated August 15, 2013, at 2.


� Verified Petition, at ¶ 25.


� Public Service Reply, at 8.


� Public Service Response, dated August 15, 2013, at ¶¶ 11-15.


� Verified Petition, at ¶ 26.


� Boulder Response, dated August 15, 2013, Part I.C., at 7-9.


� Keystone v. Flynn, 769 P.2d 484, 488 (Colo. 1989).


� Id., quoting United States v. United Mine Workers, 330 U.S. 258, 292 n. 57 (1947) (in turn quoting Carter v. United States, 135 F.2d 858, 861 (5th Cir. 1943)).


�   Boulder Reply, dated August 30, 2013, at 3.


�  Beauprez v. Avalos, 42 P.3d 642, 648 (Colo. 2002); See also Developmental Pathways v. Ritter, 178 P.3d 524, 534 (Colo. 2008).


�  Metal Management West, Inc. v. State, 251 P.3d 1164, 1175 (Colo. App. 2010) (quoting Stell v. Boulder County Dep't of Social Servs., 92 P.3d 910, 915, n.6 (Colo. 2004)).


�  Board of Directors v. Nat'l Union Fire Ins. Co., 105 P.3d 653, 656 (Colo. 2005).


� See Response of Public Service, dated August  15, 2013, at  2-3. 


� Boulder Response, at 3-4. 


� Letter from City of Boulder to unincorporated Boulder County customers, dated February 15, 2013, attached as Exhibit A to Public Service’s Verified Petition. 


� Id.


� Boulder’s Response, filed August 15, 2013, at 4.


� Town of Holyoke v. Smith, 226 P. 158 (Colo. 1924); City of Lamar v. Town of Wiley, 248 P. 1009 (Colo. 1926); Public Utilities Commission v. City of Loveland, 289 P. 1090 (Colo. 1930); City and County of Denver v. Public Utilities Commission, 507 P.2d 871 (Colo. 1973); Board of County Commissioners v. Denver Board of Water Commissioners, 718 P.2d 235 (Colo. 1886); Poudre Valley Rural Electric Association, Inc. v. City of Loveland, 807 P.2d 547 (Colo. 1991).


� Town of Holyoke v. Smith, 226 P. 158, 161 (Colo. 1924); City of Lamar v. Town of Wiley, 248 P. 1009, 1010 (Colo. 1926).


� K.C. Electric Association, Inc. v. Public Utilities Commission, 550 P.2d at 871, 874 (Colo. 1976).  See also City and County of Denver v. Public Utilities Commission, 507 P.2d at 874; and City of Loveland v. Public Utilities Commission, 580 P.2d 381, 385 (Colo. 1978) (“the PUC [is] the only protection for the non-resident customers.”)


� Public Utilities Commission v. City of Loveland, 289 P. 1090, 1093 (Colo. 1930).


� City of Loveland v. Public Utilities Commission, 580 P.2d 381, 385 (Colo. 1978).


� City and County of Denver v. Public Utilities Commission, 507 P.2d at 874.


� Section 40-5-105, C.R.S., says: 


Certificate or assets may be sold, assigned, or leased. (1) The assets of any public utility, including a certificate of public convenience and necessity or rights obtained under any such certificate held, owned, or obtained by any public utility, may be sold, assigned, or leased as any other property, but only upon authorization by the commission and upon such terms and conditions as the commission may prescribe….”


� City and County of Denver v. Public Utilities Commission, 507 P.2d 871 (Colo. 1973).


� Colorado and Southern Railway Co., Inc. v. District Court, 493 P.2d 657 (Colo. 1972).


� Public Service Company v. Public Utilities Commission, 765 P.2d 1015, 1021 (Colo. 1988).


� Id.


� Id., at 1022; See also Public Service Company v. Public Utilities Commission, 485 P.2d 123, 127; Public Utilities Commission v. Poudre Valley Rural Electric Association, 480 P.2d 106, 107 (Colo. 1970).


� Boulder Response, dated August 15, 2013, at 12-14.


�  Public Service Reply, dated August 30, 2013, at ¶ 7.


�  Colorado and Southern Railway Co., Inc. v. District Court, 493 P.2d 657 (Colo. 1972).


�  Id., 493 P.2d at 659.


� The case cited by Boulder, Miller v. Public Service Company of Colorado, 272 P.2d 283 (1954), for the proposition that its condemnation action for Public Service’s CPCN should precede a Commission proceeding, is inapposite and has been distinguished by the court in Colorado & Southern.  The court in Miller ruled that a utility was not required to obtain a CPCN from the Commission to construct a facility before the utility filed a condemnation action to acquire the land upon which the facility was to be built. The court reasoned that the construction permitted by the CPCN is an act that occurs after the utility obtains ownership of the land.  Further, the court in Miller found that: “[t]he so-called certificate is only a permit or license to use and enjoy land that has been condemned; it is not a condition precedent to the right to condemn; and has no relationship whatever with the matter of condemnation.” Miller, 272 P.2d at 285 (emphasis added).  The court in Colorado and Southern ruled that the Miller result—that a condemnation action may precede the Commission’s—did not apply to C&W’s condemnation of the easement, because the location of crossing point was essential to determining the property to be condemned and was subject to the Commission’s approval authority. Colorado and Southern, 493 P.2d at 659.  The issue presented in this proceeding mirrors that of Colorado & Southern, in which the property at issue in the potential condemnation proceeding, Public Service’s extraterritorial CPCN, is the same property over which the Commission has jurisdiction and approval authority.
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