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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R13-1074 (Recommended Decision), filed on September 18, 2013 by Schafer-Schonewill and Associates Inc., doing business as Englewood Express and/or Wolf Express Shuttle (Wolf Express).  Staff of the Colorado Public Utilities Commission (Staff) filed a response to the exceptions on September 25, 2013. Being fully advised in the matter, we deny the exceptions.

B. Recommended Decision

2.
The Recommended Decision revoked the authorities and permits of several motor vehicle carriers, including Wolf Express, for failure to file and maintain proof of insurance with the Commission.  The Recommended Decision provided all respondents with an opportunity to file proof of insurance before the effective date of the Recommended Decision, in order to have the decision become void and the case dismissed as to that respondent.  Respondents had until September 18, 2013 to file insurance.  

C. Exceptions and Related Pleadings
3.
On September 18, 2013, Wolf Express filed exceptions to the Recommended Decision.  First, Wolf Express states that it did not receive copies of the insurance complaint letters or the Recommended Decision timely.  Wolf Express argues it had good cause for not having insurance because of the previous lessee of its authorities.  Wolf Express states that it sought a return of the authorities and then attempted to transfer them to Denver Airport Shuttle Services as quickly as possible.
  

4.
Wolf Express also states that it has filed an application to suspend its authorities on September 3, 2013, seeking a suspension nunc pro tunc from May 21, 2013.  Proceeding No. 13A-0955CP-Suspension.  Wolf Express concludes that “[u]nder the current circumstances … no threat to public health and safety exists with respect to the Authorities,” and states that “Wolf Express has and continues to take every reasonable measure to maintain the Authorities for the benefit of the public and to protect their value to Wolf Express.  
5.
In its response, Staff argues that Wolf Express did not file proof of insurance on May 21, 2013, when the leased authorities were returned to Wolf Express, when the Administrative Law Judge held a revocation hearing on August 27, 2013, or within 20 days of the Recommended Decision, when proof of insurance would have voided the Recommended Decision.  Staff also notes that Wolf Express could have avoided the insurance show cause proceeding entirely by filing a suspension application on May 21, 2013, when authorities were returned to it.  Wolf Express instead waited three months to file an application to suspend the authorities.

6. 
Wolf Express filed a reply to Staff’s Response to Exceptions on September 27, 2013. In its reply, Wolf Express contends that Rule 1505(a) of the Commission’s Rules of Practice and Procedure 4 Code of Colorado Regulations (CCR) 723-1, only permits filing of responses to exceptions within seven days in application proceedings, not in complaint proceedings.  Wolf Express argues that Staff’s response to exceptions is improper and that the Commission should strike and disregard the response. 
D. Discussion


7.
As a preliminary matter, Rule 1505(a) states, in part:
In administrative proceedings and application proceedings where the applicant has waived the applicable statutory period for the Commission to issue a decision, parties may file responses to exceptions within 14 days following service of the exceptions. In application proceedings where the applicant has not waived the applicable statutory period, parties may file responses to exceptions within seven days following service of the exceptions. 

The rule does not limit the filing of a response to exceptions only to application proceedings.  Rather, whether the proceeding is an application may affect the due date for filing a response to exceptions.  The deadline for filing a response to exceptions in an administrative proceeding like this insurance revocation complaint is 14 days following service of the exceptions.  We find that Staff’s response is timely and we deny Wolf Express’s request to strike it.   

8. 
Further, Rule 1308(b) states that “[n]o response may be filed to … [a] response, except upon motion.”  Wolf Express does not ask for a waiver of Rule 1308(b) in its reply and, in any case, does not show good cause for the waiver.  Instead, the reply largely reiterates the points that Wolf Express made on exceptions and will not assist the Commission in reaching a just and reasonable decision in this matter.  Therefore, we will strike the reply filed by Wolf Express on our own motion.

9.
Next, § 40-10.1-107, C.R.S., states that:
 
(1)
Each motor carrier shall maintain and file with the commission evidence of financial responsibility in such sum, for such protection, and in such form as the commission may by rule require as the commission deems necessary to adequately safeguard the public interest. 

***

 
(3)
An insurance policy, surety bond or self-insurance pursuant to subsection (2) of this section shall be kept continuously effective during the life of a certificate or permit and the commission shall require such evidence of continued validity as the commission deems necessary. 

This requirement is also found in Rules 6007 and 6205(e) of the Commission’s Rules Regulating Transportation by Motor Vehicle 4 CCR 723-6, which provide that a transferor shall not cancel its insurance until the Commission has approved the transfer in full, compliance items have been received, and the transferee has been given notice from the Commission that it may begin operations.  

10.
We find that Wolf Express has not stated good cause for its failure to file proof of insurance.  The statutory mandate that each carrier have insurance on file with the Commission cannot be waived.  The public safety requires that every carrier have proof of insurance on file at all times, unless the Commission has already approved a suspension of its authority.  In that case, a carrier is required to file proof of insurance in advance of the reactivation date of that authority. 

11. 
Wolf Express has not argued that it had proof of insurance on file with the Commission from May 21, 2013 until the present, nor has Wolf Express argued that it had actual liability insurance in effect at this time which was not properly filed with the Commission by Wolf Express’s insurance company.

12.
We find that pending transfer and suspension applications do not establish good cause for failure to file proof of insurance.  Wolf Express filed both applications months after its authorities had been returned on May 21, 2013.  By seeking suspension nunc pro tunc, Wolf Express cannot (and should not be able to) undo the fact that it had active authorities without insurance for months, in violation of the statute and Commission Rules.  
  13.
Finally, we find Wolf Express’s arguments related to untimely delivery of the insurance complaint letters and the Recommended Decision to be unavailing.  Wolf Express obtained the Recommended Decision revoking insurance promptly enough to file exceptions on September 18, 2013.  Wolf Express could have filed proof of insurance by that same date, and caused the Recommended Decision to be void as to Wolf Express.  

II. ORDER

A. The Commission Orders That:

1. The exceptions to Recommended Decision No. R13-1074 filed by 
Schafer-Schonewill and Associates Inc., doing business as Englewood Express and/or Wolf Express Shuttle (Wolf Express) on September 18, 2013 are denied, consistent with the discussion above. 

2. Wolf Express’s Reply to Commission Staff’s response to exceptions is stricken.
3. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.

4. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
October 9, 2013.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


JAMES K. TARPEY
________________________________



PAMELA J. PATTON
________________________________

Commissioners




� Wolf Express and Denver Airport Shuttle Services jointly filed that application on July 11, 2013 in Proceeding No. 13A-0796CP-Transfer.  That proceeding is presently pending before an Administrative Law Judge.





6

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












