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I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of the Application for Rehearing, Reargument, or Reconsideration (RRR) to Decision No. C13-1021 (Decision), filed by Union Pacific Railroad Company (UPRR) on September 6, 2013.  Being fully advised in the matter and consistent with the discussion below, we grant the RRR, in part, and deny, in part.


2.
By Decision No. C13-1021, mailed August 20, 2013, the Commission granted, with modifications, the Amended Application for authority to alter the at-grade crossing at Holly Street (Application) filed by Regional Transportation District (RTD) and UPRR.  In their Application, RTD and UPRR provided the total costs of the improvements at the crossings.  Regarding maintenance, RTD and UPRR stated that: 

 
UPRR will continue to maintain, at its expense, all UPRR railroad track, appurtenances, and warning devices within its ultimate right-of-way with the exception of the “Another Train Coming” blank-out signs, which will be 

maintained by RTD. RTD will maintain, at its expense, all RTD railroad track, appurtenances, and warning devices within its ultimate right-of-way.
Application, p. 8.
  

3.
By Decision No. C13-1021, at paragraph 30, the Commission addressed maintenance responsibilities, including those of intervenor the City and County of Denver (Denver):

Pursuant to Commission Rules 4 CCR 723-7-7211(c), 723-7-7211(a), and 723-7-7301(a), Denver shall be required to maintain the approaches to the crossing surface up to the outside end of the ties and in-between tracks, and advance warning signage and striping for the crossing on its roadway and sidewalks, and traffic signal at its expense, UPRR shall be required to maintain its crossing surfaces, track, ties, appurtenances, vehicle detection loops, and active warning devices within UPRR’s right-of-way with the exception of the “Another Train Coming” blank-out signs at its expense, and RTD shall be required to maintain all “Another Train Coming” blank-out signs, and its crossing surfaces, track, ties, appurtenances, vehicle detection loops, and active warning devices within its right-of-way at its expense.
4.
In its RRR, UPRR expresses a concern that the Decision has expanded UPRR’s obligations and eliminated Denver’s obligations under Rule 7211(a) of the Commission’s Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations 723-7.  UPRR states that the Decision should reference Denver’s obligation to maintain the crossing surface in the form of bearing the cost of materials to maintain, repair, or replace the crossing surface pursuant to Rule 7211(a).  Further, UPRR argues that the phrase “at its expense” should be deleted with respect to UPRR’s obligations to maintain the crossing surface and active warning devices, since it is not language that appears in Rules 7211(a) and 7301(a).  Regarding crossing warning devices, UPRR argues that neither the statute nor the rule requires a railroad to maintain railroad crossing warning devices at its 

expense.  UPRR argues that neither the statute nor the rule precludes a railroad from obtaining funding to maintain the warning devices from a government fund, a third party who is agreeable to doing so, or from another source made available for such purposes.  Finally, UPRR requests that the words “track,” “ties,” and “appurtenances” be deleted from the Decision as these words do not appear in the applicable rules.  

B.
Discussion

5.
We agree with UPRR that Rule 7211(a) requires a roadway authority, in this case Denver, to bear the cost of materials to maintain, repair, or replace the crossing surface.
  By the Decision, the Commission did not intend to alter obligations of UPRR or Denver with respect to these costs.  Unless the parties agreed otherwise, the Commission intended for Rule 7211(a), without any modifications, to govern the parties’ obligations with respect to all crossing surface costs.  
6.
Likewise, the Commission intended for Rule 7301(a), without any modifications, to govern the parties’ obligations with respect to all costs of crossing warning devices—unless the parties agreed otherwise.  Rule 7301(a) states that crossing warning devices shall be efficiently maintained and kept in good operating condition by the entity owning the track at the crossing.  Regardless of whether these obligations imply an obligation to do so at the entity’s expense, we note that the Application specifically stated that “UPRR will continue to maintain, at its expense, all UPRR railroad track, appurtenances, and warning devices within its ultimate right-of-way with the exception of the “Another Train Coming” blank-out signs, which will be maintained by RTD.”  (Emphasis added). 
7.
Finally, the Decision did not intend to preclude UPRR from obtaining funding to maintain the warning devices from a government fund, a third party who is agreeable to doing so, or from another source made available for such purposes.  

8.
Consistent with the discussion above, we delete ordering paragraph 6, and amend paragraph 30 and ordering paragraph 7 of the Decision to state as follows:  

Unless otherwise stated in the Application, Rules 7211(a), 7211(c), and 7301(a) will govern the parties’ obligations with respect to all crossing surface costs and all costs of crossing warning devices.  In accordance with the Application, UPRR will continue to maintain, at its expense, all UPRR railroad track, appurtenances, and warning devices within its ultimate right-of-way with the exception of the “Another Train Coming” blank-out signs, which will be maintained by RTD. RTD will maintain, at its expense, all RTD railroad track, appurtenances, and warning devices within its ultimate right-of-way.  

9.
We therefore grant the RRR, in part, to more accurately reflect the Application and applicable rules.

II. ORDER

A. The Commission Orders That:

1. The Union Pacific Railroad Company’s Application for Rehearing, Reargument, or Reconsideration to Decision No. C13-1021, filed on September 6, 2013 is granted in part and denied in part consistent with the discussion above.

2. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.

3. The Commission retains jurisdiction to enter further decisions as necessary.

4. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 2, 2013.
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JAMES K. TARPEY
________________________________



PAMELA J. PATTON
________________________________

Commissioners




� The amendments to the Application filed by RTD and UPRR on June 26, 2013 and July 24, 2013 do not affect this portion of the Application.


� Denver filed a notice of intervention by right in this proceeding on July 29, 2013, but it did not oppose or contest the Application.  





5

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












