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I. BY THE COMMISSION

A. Statement

1.
This matter comes before the Commission for consideration of exceptions to Decision No. R13-0809 (Recommended Decision), filed by Dallas Creek Water Company, Inc. (Dallas Creek or Respondent) on July 22, 2013.  Fairway Pines Estates Owners Association, Inc. (Fairway Pines), filed a response to exceptions on August 5, 2013.  Being fully advised in this matter and consistent with the discussion below, we deny the exceptions and affirm the Recommended Decision.  
B.
Background

3.
In the Recommended Decision, the Administrative Law Judge (ALJ) found that Dallas Creek’s tariff did not permit the company to collect from Fairway Pines, as a purchaser of foreclosed properties, the outstanding charges accrued by prior owners of foreclosed properties in its service territory.  The ALJ also ruled that Dallas Creek could not revoke the water taps of the prior owners after the foreclosure proceedings had commenced and then assess Fairway Pines the $7,000 fee charged for new water taps, rather than assess the $50.00 fee for a transfer of existing water taps.  Therefore, the ALJ ordered Dallas Creek to allow the transfer of water taps of Fairway Pines’s properties, Lots 121, 256, V609, V610, and V611, upon application and payment of water tap transfer fees.  The ALJ also explained that Fairway Pines is not responsible for the monthly basic fees until the transfers of the water taps are complete. 
C.
Exceptions and Discussion
4.
On exceptions, Dallas Creek does not challenge the ALJ’s central conclusion that it must transfer water taps for the five lots at issue to Fairway Pines upon the submission or resubmission of appropriate applications and payment of the $50.00 water tap transfer fees.  Rather, Dallas Creek contends that portions of the Recommended Decision “go too far” and are outside the scope of the formal complaint and the relief that Fairway Pines requested in this proceeding.

5.
First, Dallas Creek challenges the ALJ’s conclusion that Fairway Pines shall not be responsible for the monthly basic fees until transfers of the water taps are complete.  Dallas Creek contends that it is entitled to recover the monthly basic fees from the time Fairway Pines became the property owner of the five lots.  Otherwise, according to Dallas Creek, Fairway Pines and other new property owners would be able to delay indefinitely applications to transfer water taps after real property transfers in an effort to avoid monthly basic fees during the new owners’ time of ownership.  Dallas Creek contends that this would create an unintended loophole for new owners to avoid incurring any standby or basic service charges, encourage new owners of vacant lots to delay or potentially never sign water tap transfer agreements, and have far reaching impacts on Dallas Creek and its ratepayers due to loss of a large portion of revenue from the basic service charges.  Dallas Creek also argues that Fairway Pines has not raised this issue in its formal complaint and neither side argued it before the ALJ, thus it is outside the scope of this proceeding.
6.
We agree with Fairway Pines’s response to Dallas Creek’s exceptions that Fairway Pines should not be responsible for monthly basic fees associated with the time Dallas Creek has not provided any services and refused to transfer the water taps.  We also find that Dallas Creek’s filed tariff does not support a proposition that a customer is responsible for monthly basic fees before the utility transfers a water tap to that customer, particularly under the circumstances of this case in which Dallas Creek refused Fairway Pines’s request to transfer the water taps.  Finally, to address Dallas Creek’s concerns, Fairway Pines must resubmit its Applications for Service Agreements and associated water tap transfer fees for Lots 121 and 256 no later than 30 calendar days after issuance of this Decision.  Dallas Creek must approve and return the applications for Lots 121 and 256 to Fairway Pines no later than 45 calendar days after the issuance of this Decision.  

7.
Second, Dallas Creek takes exceptions to the following quote from the Recommended Decision: “When a property goes into foreclosure a property owner loses his interest in the property.  Dallas Creek cannot revoke a water tap from a property in foreclosure.  This remedy must be sought prior to a foreclosure proceeding.”
  Relying upon the ALJ‘s rationale that a water tap may be revoked upon only a current property owner, Dallas Creek contends that, in the future, revocation during foreclosure proceedings would be valid if it occurs before the expiration of the previous owner’s right to cure and redeem the property.
  Dallas Creek requests that the subject language quoted above be stricken from the Decision or that it be revised to permit revocations before the expiration of the date upon which a property owner can file an intent to cure or redeem.

8.
We deny Dallas Creek’s request to strike or alter the rulings and orders of the ALJ regarding revocation.  We disagree that the Recommended Decision addresses issues not raised in Fairway Pines’s Complaint.  The Complaint requested a declaration prohibiting Dallas Creek from collecting a prior owner’s delinquent account from a new owner, revoking water taps of properties in foreclosure, or imposing upon succeeding owners a fee of $7,000 for each new water tap.
  During the hearing in this proceeding, the ALJ asked the parties to address how Dallas Creek could attempt to revoke a water tap from a prior owner when the property was the subject of foreclosure proceedings.
  In response, Dallas Creek argued that its tariff allowed for revocation if it occurred before connected water service had been provided.
  Dallas Creek did not contend that revocation depended upon the identity of the property owner at the time of the attempted revocation.  Based upon the evidence presented and the positions of the parties, the ALJ ruled that Dallas Creek’s current tariff does not allow it to revoke water taps of previous owners, revoke water taps for the foreclosed properties that were at issue in this case, or collect debts of prior owners against new owners.

9.
In addition, the ALJ clarified that he did not rule on the threshold issue of whether Dallas Creek’s current tariff authorizes revocation of water taps.  Because Fairway Pines did not contest Dallas Creek’s ability to revoke, the Recommended Decision “assumed that the language contained in the tariff is sufficient to allow the revocation of a water tap.”
  The ALJ explained that “it is not certain that Dallas Creek can revoke a water tap,” and “[i]t is also uncertain, that, if a water tap is revoked, Dallas Creek is allowed, under the tariff, to charge a new $7,000.00 tap fee….”
 For these reasons, we deny Dallas Creek’s exceptions to strike paragraph 97 of the Recommended Decision, and we deny Dallas Creek’s request to revise paragraph 97 as proposed. 
II. ORDER

A. The Commission Orders That:

1. The exceptions to Decision No. R13-0809 filed by Dallas Creek Water Company (Dallas Creek) on July 22, 2013 are denied, consistent with the discussion above.

2. Fairway Pines Estate Owners Association, Inc. (Fairway Pines) is ordered to resubmit its Applications for Service Agreements and associated water tap transfer fees for Lots 121 and 256 no later than 30 calendar days after issuance of this Decision.  
3. Dallas Creek is ordered to approve and return the Applications for Service Agreements for Lots 121 and 256 to Fairway Pines no later than 45 calendar days after the issuance of this Decision.  
4. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.
5. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 14, 2013.
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� Recommended Decision, ¶ 97.


� Respondent’s Exceptions, at 5-6.


� Id., at 6.


� See, for example, Complaint, at ¶¶ 60, 65, and 67.


� Recommended Decision, at ¶ 90.


� Dallas Creek’s Statement of Position, at 9.


� The facts also show that Dallas Creek submitted notices of revocation for the V Lots before the expiration of the previous owner’s deadline for filing notices to cure in the foreclosure action.  Recommended Decision, at ¶¶ 61, 62. Dallas Creek does not address the significance of the submission of revocation notices before the expiration of the prior owner’s ability to cure. 


� Recommended Decision, at ¶ 88 (emphasis added).


� Id., at footnote 22.
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