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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions filed by the Colorado Office of Consumer Counsel (OCC) and Union Telephone Company (Union) on August 5, 2013, to Decision No. R13-0877 (Recommended Decision).  Uintah Basin Electronics Telecommunications, Inc., doing business as Strata Networks (Strata) filed a response to these exceptions on August 12, 2013.  Being duly advised in the matter, we deny the exceptions. 

B. Background

2. On January 4, 2013, Strata filed an application for designation as an Eligible Telecommunications Carrier (ETC) in 14 local exchange areas in northwestern Colorado.  ETC designation allows Strata to participate in future Federal Communications Commission (FCC) reverse fund auctions related to the Federal Mobility Fund.  

3. The OCC, Union, and Staff of the Commission (Staff) intervened in this matter.  An evidentiary hearing was held on May 23 and 24, 2013, before Administrative Law Judge (ALJ) Robert I. Garvey. 

4. The ALJ issued the Recommended Decision on July 16, 2013, granting ETC status to Strata for all requested exchanges. 

C. Separate Wireless Subsidiary  

1. Positions of the Parties

5. OCC argues that Strata should be required to form a separate Colorado wireless subsidiary as a condition to receiving its ETC designation.  The OCC argues that there is a risk of commingling and cross-subsidization of funds, because Strata operates in several states.  The OCC cites to Proceeding No. 09A-771T, in which the Commission ordered Union to form a separate wireless subsidiary as a condition of its ETC designation.  The OCC believes the circumstances of that proceeding are similar to those presented here.  

6. The OCC believes the ALJ erred in stating that there is no legal basis for the separate subsidiary requirement.
  The OCC states that the mandatory public interest analysis applied in this case pursuant to Rule 2187(b) of the Commission’s Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2, 47 U.S.C. §§ 214(e)(2) and 254(b)(7), 47 Code of Federal Regulations (C.F.R.) § 54.201 and various FCC orders provides the legal basis to require Strata to form a separate subsidiary.  The OCC also recommends that, if the wireless subsidiary is created, the FCC spectrum licenses for Basic Trading Area (BTA) 110 and BTA 168 should be transferred to the subsidiary from Strata’s parent company, UBET.

7. Union also objects to the ALJ’s conclusion that Strata is not required to form a Colorado wireless subsidiary as a condition to receiving ETC designation.  In the Decision, the ALJ stated “There is no legal basis for such a condition and the ALJ is unaware of any such requirement.”
  Union argues that, if Strata is not required to form a separate subsidiary, then the requirement should be removed for other carriers, including Union.  

8. Strata responds that the record contains no evidence pertaining to commingling or cross-subsidization and that the creation of a separate wireless subsidiary is not warranted.  Strata argues that Union’s application for ETC designation is distinguishable because Union conducted both its wireline and wireless operations as one entity, which increased the risk of commingling or cross-subsidization.  Strata argues that its application for ETC designation is more comparable to that of Viaero, in which the Commission did not require a separate subsidiary.  Similar to Viaero, Strata has only wireless operations in Colorado.

2. Discussion

9. Union and the OCC are the proponents of the requested order that Strata should create a wireless subsidiary as a condition of ETC designation, and thus under our procedural rules and § 24-4-105(7), C.R.S., have the burden of proof in regards to that proposed condition.  The ALJ was not persuaded by the evidence presented that this condition is necessary to address the cross-subsidization or commingling concerns expressed by Union and the OCC.
  
He also noted that Strata’s accounting records will be subject to audit by both Staff and the OCC.  If Staff or the OCC believe that there is good cause for an audit, either party may avail itself of that remedy or others to challenge Strata’s accounting procedures.
  

10. We agree with the ALJ that Union and the OCC have not met their burden of proof with respect to the separate subsidiary condition and therefore deny the exceptions.
  In support of their argument, Union and the OCC largely rely upon the prior Commission decision ordering Union to create a separate wireless subsidiary.  This alone does not convince us that the same condition is necessary here.  While the Commission has the authority to require an ETC applicant to create a wireless subsidiary as it did in the Union proceeding, it does not mean that it is in the public interest to do so as a condition of every ETC designation.  
11. Further, we find that the Union proceeding is distinguishable from the one here.  The Commission ordered Union to create a separate wireless subsidiary due to the commingling and cross-subsidization concerns presented by that carrier offering regulated, deregulated, and unregulated services in four states utilizing common facilities.
  But, Strata is a wireless-only provider in Colorado which lessens the cross-subsidization and commingling concerns.  
We find Strata’s accounting processes to be sufficient to address these concerns here.  Finally, we agree with Strata that Viaero, another carrier with wireless-only operations in Colorado and upon whom we did not impose a separate subsidiary requirement, is more analogous than Union.
D. Public Interest

1. Positions of the Parties

12. Union contends that the Recommended Decision did not set forth the correct public interest standard and that Strata has not met it. Union cites to the ICC/USF Transformation Order,
 which requires states to act consistently with the public interest in granting ETC designations.  Union also argues that the ALJ misinterpreted the Commission’s Remand Order in Proceeding No. 09A-771T, which discussed the differences between mandatory and discretionary local exchange areas.  Union argues that the public interest test should apply equally to both types of local exchanges, and, based upon the ICC/USF Transformation Order, the distinction between mandatory and discretionary areas is of less significance.  Further, Union alleges that the ALJ did not conduct a sufficient analysis to determine that component factors of the public interest test had been satisfied in the discretionary areas.

13. Union further argues that Strata’s ETC application is not in the public interest, because it will detract from the FCC goal of expanding telephony service in Colorado.  
Union argues that, if there is an existing service provider, competition provides no additional benefit to consumers because they already have access to fixed wireless and mobile wireless service.  The addition of a competitor will reduce the amount of USF funding in Colorado, because competitive bids will result in lower bids and thus decreased funding for the state. Union argues that permitting only one ETC in each area subject to bidding will maximize the amount of funding for Colorado.  

14. Finally, Union contends that Strata is incapable of meeting the financial requirements contained in Rule 2187.  Union argues that Strata’s dependence on winning funding through the auction is an indication that it is not presently capable of serving the requested areas. 

2. Strata

15. Strata contends that, even before reaching the question of whether an exchange is mandatory or discretionary for purposes of an ETC designation, the ALJ determined that Strata meets the public interest requirements of Rule 2187(b) and 47 C.F.R. §§ 54.201(d) and 54.202 for all exchanges at issues.  The criteria in these regulations are long-standing, threshold standards of the public interest test.  Strata argues that its designation as an ETC will promote the goals of universal service, because Strata will provide several benefits to consumers, including service technologies not currently utilized in the applied-for exchanges.  

16. Strata argues that any contention that an additional provider would not be in the public interest flatly contradicts the purpose of the reverse auctions and the FCC’s goals.  The FCC has stated that the purpose of the auctions is to “…maximize the value of limited USF resources, and should enable us to identify those providers that will make most effective use of the budgeted funds, thereby benefiting consumers as widely as possible.”
  Strata states that the ALJ rightfully rejected the sole bidder proposition, emphasizing that bids that are too high are not likely to win and bring federal funding to Colorado.  Rather, Colorado benefits from allowing multiple entrants in the Mobility Fund auction.

17. Finally, Strata argues that it is illogical to assume that only the carriers that are currently financially capable of providing all of the FCC’s required service should be designated as ETCs and allowed to participate in the auctions.  Strata argues that it proved the managerial and financial qualifications to provide basic local exchange service in the requested service areas.  

3. Discussion 

18. Strata applied for its ETC designation pursuant to federal and state rules that set forth specific requirements for eligibility.  Rule 2187 provides that the Commission shall, upon application, designate a common carrier that meets the requirements of 47 C.F.R. § 54.201(d) for a selected service area.  The ALJ found that Strata met its burden of proof with regard to these requirements.
  The ALJ also found that Staff performed the necessary rule requirement analysis and he agreed with Staff that Strata generally met the requirements of Rule 2187(a) and 47 C.F.R. §§ 54.201(d) and 54.202(a).
  

19. The ALJ determined that the Glenwood Springs, New Castle, Parachute, Rifle, Silt, Craig, Hayden, Meeker, Oak Creek, Steamboat Springs, and Yampa exchanges met the requirements of Rule 2187(a) and 47 C.F.R. §§ 54.201(d) and 54.202(a).  
The ALJ found that certain exchanges were non-rural served by only one competitive ETC.  
Therefore, under Rule 2187(b), the ALJ found that these exchanges were “mandatory” and he granted ETC designation as to these exchanges. The ALJ found that the Dinosaur, Maybell, and Rangely exchanges also met the requirements of Rule 2187(a) and 47 C.F.R. §§ 54.201(d) and 54.202(a).  These are rural exchanges currently served by only one competitive ETC; thus, they are “discretionary” exchanges.  We find that The ALJ correctly determined which exchanges are mandatory and discretionary and that Strata’s application met state and federal requirements for ETC designation. 

20. The ALJ thoroughly addressed Union’s arguments regarding the public interest analysis.  In addition to an examination of federal and state rule requirements in regard to the public interest, the ALJ examined the Commission’s discretionary public interest standards for all of the local exchanges at issue in this proceeding.  The ALJ found the designation of Strata to be in the public interest based on the commitments that Strata agreed to fulfill in its application.  We agree that granting the ETC status to Strata will enhance telecommunications services in rural Colorado.  Consumers will benefit from the introduction of previously unavailable services in areas that are either not served or underserved by existing providers. 
21. The Commission rejects Union’s argument that the public interest is served if only one bidder participates in the Mobility Fund auction.  The ALJ correctly concluded that it is not up to the Commission to determine the winner of the federal auction before it is held.  Further, this practice will suppress deserving competitors’ access to funding.  We find that permitting multiple bidders in the Mobility Auction will advance the FCC’s goals of promoting efficient service at reasonable prices.  An outcome in which additional federal dollars are expended unnecessarily is not in the public interest.  We uphold the Recommended Decision and deny the exceptions on that issue.

22. Finally, Union’s assertion that Strata did not meet its burden of financial and managerial fitness under Rule 2187 is without merit.  Union’s claim that there is no evidence demonstrating that Strata has the necessary financial resources to accomplish its proposed plans conflicts with Staff’s statement that it reviewed the standards of financial and managerial fitness and found them to be generally satisfactory.
  We do not agree with the argument that an ETC applicant must be financially able to serve the entire proposed service area prior to participation in the Mobility Fund auction.  We affirm the ALJ’s decision on this issue.

II. ORDER

A. The Commission Orders That:

1. The exceptions to Decision No. R13-0877 filed by the Colorado Office of Consumer Counsel on August 5, 2013, are denied consistent with the discussion above.

2. The exceptions to Decision No. R13-0877 filed by Union Telephone Company on August 5, 2013, are denied consistent with the discussion above.

3. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.

4. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
August 28, 2013.
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� Recommended Decision, at ¶ 150.


� As noted by OCC and Union, the Recommended Decision likely contains a typographical error in ¶150 when it referred to “Union” as not having a requirement to form a subsidiary, instead of “Strata.”  We agree and therefore construe ¶150 as referring to Strata.





� Strata’s response to exceptions, p. 15; Testimony of Karl Searle, Hearing Exhibit 3, pp. 2-3.  


� Recommended Decision, ¶ 150.


� Id.


� Regarding Union’s argument that it should not be required to maintain its separate wireless subsidiary if Strata is not required to do so, Union’s corporate structure is beyond the scope of this proceeding.


� Decision No. C11-0441, Proceeding No. 09A-771T mailed April 26, 2011, ¶ 29.


� USF/ICC Transformation Order, WC Docket 10-90, 11-161(2011).


� USF/ICC Transformation Order, ¶ 1122.


� Recommended Decision, p.36, ¶ 153.


� Id., ¶ 113.


� Hearing Exhibit 11, p.5 lines 15-17. 
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