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ORDER DENYING, WITHOUT PREJUDICE, MOTION TO USE HIGHLY CONFIDENTIAL INFORMATION IN ANOTHER PROCEEDING 
Mailed Date:  
September 5, 2013
Adopted Date:  
    August 28, 2013
I. BY THE COMMISSION

A. Statement

1. On August 2, 2013, the Office of Consumer Counsel (OCC) filed a Motion pursuant to Commission Rule 1101(h), 4 Code of Colorado Regulations (CCR) requesting to use certain information protected as highly confidential in Proceeding No. 11A-869E in four other proceedings to support OCC’s testimony or comments on avoided capacity and energy cost calculations (Motion).
  The subject information includes cost information associated with the self-build proposals submitted by Public Service Company of Colorado (Public Service or Company) in response to its all-source solicitation.
  The other proceedings in which OCC seeks to use the protected information include three adjudications: (1) Public Service’s Demand-Side Management (DSM) Strategic Issues Docket (Proceeding No. 13A-0686EG); 
(2) Public Service’s 2014 DSM Plan (Proceeding No. 13A-0773EG); (3) Public Service’s 2014 Renewable Energy Standard Compliance Plan (Proceeding No. 13A-0836E); and one administrative proceeding: (4) concerning Solar Photovoltaic Financial Incentives (Proceeding No. 11M-426E).
2. On August 16, 2013, Public Service filed a response in opposition to the Motion.  OCC then filed a Motion for Leave to Reply (Motion to Reply) on August 20, 2013. 

3. Now being duly advised, we: (a) deny the Motion without prejudice, and with clarifications; and (b) deny the Motion to Reply. 

B.
Background
4. In the Motion OCC notes that, by Decision No. C11-1391, the Commission granted Public Service’s request for highly confidential treatment of information listed in Section 1.9 (Volume 1) of Public Service’s 2011 Electric Resource Plan (ERP), including Public Service’s self-build information.  The Commission stated that “access to this information shall not be restricted to only the Commission, its Staff, the OCC and the Independent Evaluator.  Access to this highly confidential information shall instead be governed in accordance with Rule 3614.”  Under Rule 3614(b), a filed nondisclosure agreement specifically addressing highly confidential information governs its use and protections.
5. Rule 3614(a), 4 CCR 723-3, states that “[i]n any proceeding related to a resource plan…the provisions regarding confidential information set forth in rules 1100 through 1104 of the Commission’s Rules of Practice and Procedure shall apply, in addition to this rule 3614.”  

6. OCC files this Motion pursuant to Rule 1101(h).  Confidential information “shall not be used or disclosed for purposes of business or competition, or for any purposes other than for purposes of the proceeding in which the information is produced”; however, “[u]pon motion approved by the Commission, the OCC may be permitted to use information subject to this rule in a proceeding for a purpose unrelated to the specific proceeding in which the information was obtained.” Rule 1101(h), 4 CCR 723-1.  
7. OCC states that Public Service’s avoided costs are at issue in the other proceedings, and that OCC would use Public Service’s highly confidential self-build information to address the accuracy of the Company’s avoided cost calculations and analyses.  Further, OCC argues that the information would maintain highly confidential protection and provides two procedural alternatives for consideration: 

a) Only parties to the ERP that have executed appropriate highly confidential nondisclosure agreements pursuant to Rule 3614(b) will have access to the bid information. 

b) In the event the Commission believes it is necessary to provide parties in the three adjudicated proceedings that are not parties to the ERP proceeding access to Public Service’s self-build information, then OCC requests a waiver of Rule 3614(b), 
to the extent it requires that access to highly confidential information be limited to parties in the ERP.
  

8. Public Service objects to the Motion, arguing that the sensitive nature of its information supports denial of access outside of the ERP.  Specifically, it notes that bid evaluation and negotiations are underway, and that further dissemination of the information at this time could harm the bidding process.  In addition, Public Service contends that OCC has not shown the relevance of the information in the other proceedings or how OCC intends to use self-build proposals in its analysis of avoided costs.  It also objects that parties and participants that are not also parties in the ERP would not have access or notice of OCC’s use of this information.  

9. In its Motion to Reply filed August 20, 2013, OCC requests that it be allowed to reply to Public Service’s response stating, among other arguments, that it intends to correct and clarify statements made by Public Service. 

C. Findings and Conclusions
10. Granting OCC permission to use confidential or highly confidential information in a proceeding for purposes unrelated to the specific proceeding in which the information was obtained necessarily involves two inquiries: (a) whether the public interest requires that the extraordinary protections be maintained; and (b) whether the information is necessary in the other proceedings by considering relevance, admissibility, and the availability of other evidence that serves the same or similar purposes.  We find that, in this instance, both questions must be addressed in the four other proceedings in which OCC requests to use the information.  
11. As to the first question, we recognize that in order to determine whether and how to maintain extraordinary protections, a request to amend protective orders and notice to parties within the proceeding where the information was originally presented may be necessary.  In this instance, no party within this ERP proceeding, with the exception of Public Service, objects to OCC’s requested use of only Public Service’s information.  Further, Public Service is a party or participant in all four proceedings in which OCC requests to use the information.  Thus, under these circumstances, in the event OCC proposes to use the information in these proceedings, the Commission may determine within the relevant proceeding whether the protections afforded the information shall be modified to allow access in addition to the provisions in Rule 3614.  
12. As to the second question, OCC did not demonstrate the relevance and need of the requested self-build information by this Motion.  In the event OCC seeks to use this information in one of the four requested proceedings, parties or participants within that proceeding, including Public Service, shall have the opportunity to consider OCC’s arguments.  We therefore deny OCC’s Motion, but we do not foreclose OCC from seeking use of Public Service’s highly confidential self-build information.  By this Decision, we clarify that OCC does not need to seek further permission within this ERP proceeding to attempt use of this information in the four requested proceedings; a request, if any, shall be addressed within the context of those proceedings.  
13. The Motion is denied without prejudice, consistent with the discussion above.  
14. We find that OCC’s proposed reply to Public Service’s response is not necessary and deny the Motion to Reply. 
II. ORDER

A. The Commission Orders That:

1. The Motion filed on August 2, 2013, by the Colorado Office of Consumer Counsel (OCC) pursuant to Commission Rule 1101(h), 4 Code of Colorado Regulations (CCR) requesting to use Public Service Company of Colorado’s (Public Service or Company) highly confidential self-build bid information submitted in Proceeding No. 11A-869E, for use in Proceeding Nos. 13A-0686EG, 13A-0773EG, 13A-0836E, and 11M-426E is denied without prejudice, consistent with the discussion above. 
2. The Motion for Leave to Reply filed on August 20, 2013, by OCC is denied.
3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
August 28, 2013.
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� The Commission issued a protective order concerning the self-build bid information as Decision No. �C11-1391, issued January 3, 2012.


� Public Service’s self-build proposals are addressed throughout our Phase I Decision, Decision No. �C13-0094, issued on January 24, 2013, but are not in the evidentiary record of this proceeding.


� OCC further states that, as an administrative proceeding, participants in Proceeding No. 11M-426E, are not parties and comments would not be subject to cross-answer or rebuttal testimony; therefore, OCC contends that participants would not need access to Public Service’s self-build information to fully participate.
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