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I. BY THE COMMISSION

A. Statement
1. This matter comes before the Commission for consideration of a Motion for a Protective Order Affording Extraordinary Confidential Protection for Confidential and Proprietary Customer Information and Request for Shortened Response Time (Motion) filed by Black Hills/Colorado Electric Utility Company, LP (Black Hills or Company) on August 7, 2013.  The Commission previously shortened response time to the Motion to August 19, 2013.  Decision No. C13-1023-I.  The Colorado Independent Energy Association (CIEA) and Western Resource Advocates (WRA) filed responses to the Motion on August 13, 2013 and August 15, 2013, respectively.  Being fully advised in the matter and consistent with the discussion below, we grant the Motion in part.  

B.
Motion

2. Black Hills seeks extraordinary protection, under Rule 1101(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, for its agreements with its commercial customers, as well as customer load and capacity information.  This information also encompasses correspondence between Black Hills and its commercial customers relating to the Company’s net load gain predictions and previous customer expansion plans.  Black Hills is concerned that, if publicly disclosed, this information can be linked to specific customers.  This information is responsive to a discovery request that the Colorado Office of Consumer Counsel (OCC) recently served to Black Hills.

3. Black Hills proposes that access to the above information be limited to Staff of the Commission (Staff), the OCC, their respective attorneys, and a reasonable number of attorneys and subject matter experts for intervenors who are not potential bidders in the Electric Resource Plan (ERP) or customers of the Company.  Black Hills requests that the information remain undisclosed for five years, unless protection is extended by a subsequent order.  Black Hills also has prepared highly confidential non-disclosure agreements for attorneys and subject matter experts, as well as an affidavit listing the names of persons with access to the information.  

4. In support of its Motion, Black Hills states that it recently sought a protective order for similar customer data and information in Proceeding No. 12AL-1052E, its most recent Phase II rate case.  Black Hills represents that the Administrative Law Judge (ALJ) granted that request by Decision No. R12-1480-I issued December 31, 2012.  Finally, Black Hills cites to Public Service Co. of Colorado v. Trigen-Nations Energy Co., L.L.L.P., 982 P.2d 316 (Colo. 1999) in support of its request.  
C.
Responses

5. CIEA does not oppose the Commission granting highly confidential treatment to the customer information, but argues that a limited number of counsel and third-party subject matter experts representing CIEA should be permitted access.  CIEA concedes that its members include companies who may, individually, be potential bidders in the ERP process or customers of Black Hills.  However, CIEA itself is not a potential bidder.  CIEA concludes that Black Hills has not shown how potential bidders or customers could be given access to that information if only a limited number of counsel and third-party subject matter experts representing CIEA as a whole were permitted access.  CIEA adds that its attorney has filed the highly confidential 
non-disclosure agreement under the applicable Commission rules.  

6. For its part, WRA states that it is not a potential bidder or customer.  WRA does not oppose receiving the information at issue with customer names redacted, and designated with a letter or number. 

D.
Discussion
7. For purposes of the Motion, we accept that the information should be granted highly confidential treatment, at least until all parties have had an opportunity to review it.  We also find that Rule 3614 of the Electric Resource Planning Rules and Rule 1101(h) shall apply here.  
8. Rule 1101(h) contemplates that, with respect to the parties that may have a business or a competitive interest in certain information, only that party’s attorneys and experts be permitted access to the information.  It states that:

[n]o expert or advisor may be an officer, director, or employee concerned with marketing or strategic planning of competitive products and services of the party or of any subsidiary or affiliate of the party.  Information claimed to be confidential shall not be disclosed to individual members of a trade association to the extent these individuals are concerned with marketing or strategic planning of products or services competitive to the party producing such information.
9. We agree with CIEA that Black Hills has not shown how the potential bidders or customers could be given access to information at issue in the Motion if only a limited number of attorneys and third-party subject matter experts representing CIEA as a whole were to be granted access.  We will therefore follow the approach contemplated in Rules 1101(b) and 3614 regarding the treatment of highly confidential information in an ERP proceeding such as this one.

10. Pursuant to Rule 3614(b) we will require Black Hills to provide the information to a reasonable number of attorneys and third-party subject matter experts representing a party in this proceeding, provided the attorneys and experts sign the non-disclosure agreements prepared by Black Hills.
  The subject matter expert(s) shall also file their curriculum vitae, in accordance with Rule 3614(b). 

11. We have reviewed Decision No. R12-1480-I, issued in Proceeding 
No. 12AL-1052E.  In that proceeding, Black Hills proposed to limit access to certain customer information to only Staff and the OCC.  Cripple Creek & Victor Gold Mining Company and Holcim (U.S.) Inc. (CC&V and Holcim) objected, arguing that it was premature to limit access to Staff and the OCC.  CC&V and Holcim proposed that, if a party other than Staff or the OCC determines that the information is necessary to its case and requested access to the information, that party can sign an appropriate non-disclosure agreement and request the information from Black Hills.  Black Hills could then renew its objection to that party being granted access.  The access would be limited to one expert witness and legal counsel for the requesting party.  Decision No. R12-1480-I, ¶¶18-19.  Hence, in that decision the ALJ did not simply grant Black Hills’ request to limit access to customer information to Staff and the OCC.

12. Finally, our decision today is consistent with Trigen-Nations.
  In that case, the Commission granted a utility’s motion for protective order in regards to customer names in the context of an application for approval of customer agreements for special below-tariff electric rates.  The Colorado Supreme Court ruled that the Commission did not abuse its discretion in ruling that disclosure of customer names to a qualifying cogeneration facility operator and the CIEA would jeopardize the existing customer/utility provider relationship that the legislature intended to favor through adoption of the by-pass statute.  Trigen-Nations, 982 P.2d at 326.  But, Trigen-Nations does not require that the information be kept confidential.  Trigen-Nations also does not account for the subsequent legislative changes enacted to ensure transparency in ERP proceedings such as this one.  See, House Bill 11-1262, codified at § 40-6-107(2), C.R.S., and the rules implementing that statute. 

II. ORDER

A. It Is Ordered That:

1. The Motion for a Protective Order Affording Extraordinary Confidential Protection for Confidential and Proprietary Customer Information and Request for Shortened Response Time filed by Black Hills/Colorado Electric Utility Company, LP on August 7, 2013 is granted, in part, consistent with the discussion above.
2. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
August 21, 2013.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


PAMELA J. PATTON
________________________________

Commissioners

COMMISSIONER JAMES K. TARPEY ABSENT.



� We have reviewed the highly confidential non-disclosure agreements prepared by Black Hills and these agreements comply with applicable rules and procedural requirements of Rules 1101(b) and 3614.  We also find that the procedural requirements of Rules 1101(b) and 3614 have been met.  


� It is also consistent with our recent decision on another motion for protective order filed by Black Hills in this Proceeding.  Decision No. C13-1009-I, mailed August 19, 2013.  
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