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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of CenturyLink QC’s Motion to Reopen Docket and Enter Order Complying with Appellate Opinion and Request to Extend Response Period (QC Motion).  The QC Motion was filed by Qwest Corporation, doing business as CenturyLink QC (CenturyLink QC) on June 17, 2013.

2. CenturyLink QC requests that the Commission re-open this proceeding for the limited purpose of entering a final decision in this matter in compliance with the opinion issued in the appeal of this matter by the United States Court of Appeals for the Tenth Circuit.

3. By Decision No. C13-0755-I issued June 21, 2013, the Commission approved CenturyLink QC’s request for an Extension of Response Time.

4. On July 17, 2013, Eschelon Telecom of Colorado, doing business as Integra Telecom (Integra) filed a Waiver of Response Time and for Extension of Response Period Provided in the QC Motion.  Integra requests that response time to the QC Motion be extended to July 26, 2013 so that Staff of the Commission (Staff) and participants can evaluate data concerning the number of fiber-based collocators in the Dry Creek wire center.   Integra asserts that no participants oppose this request.  In the event that the Commission does not grant the requested extension, Integra objects to the relief requested by CenturyLink QC in its motion on the ground that the record is insufficient to support the request and reserves its right to comment further based upon a fully developed record. 
5. On July 26, 2013, Staff, on behalf of itself and Cbeyond Communications LLC (Cbeyond), and Integra filed a response to the QC Motion in this proceeding.  Staff, Cbeyond, and Integra state that they are unopposed to the QC Motion and approve the modification of the wire center impairment categorization.

B. Background

6. This proceeding began when several Competitive Local Exchange Carriers (CLECs) filed a request that asked the Commission to address issues arising from the Federal Communications Commission’s (FCC) Triennial Review Remand Order (TRRO) and the impairment analysis used to determine in which Qwest (now CenturyLink QC) wire centers CLECs may continue to purchase certain Unbundled Network Elements (UNEs) at cost-based rates. The request sought classification of 16 wire centers as non-impaired under the FCC’s criteria. 
7. This motion seeks reclassification of three of those wire centers (Northglenn, Colorado Springs Main, and Denver East) so that the Commission’s decision comports with the Tenth Circuit’s decision.  Colorado Springs Main and Denver East should be classified as Tier 1 wire centers with non-impairment of DS3 loops, and the Northglenn wire center should be classified as Tier 2.
8. CenturyLink QC is only required to make a UNE available to a CLEC if the FCC finds that access to the UNE is necessary and that failure to provide access to the UNE would impair the CLEC’s ability to provide service. In early 2005, the FCC issued the TRRO which established rules for determining impairment.  Part of the FCC’s impairment analysis requires a determination of the number of business lines in a particular wire center, based on the FCC’s definitions. This Commission opened this proceeding to implement the TRRO requirements and count business lines in relevant wire centers of CenturyLink QC.
9. CenturyLink QC maintained that the FCC’s TRRO required that all UNE-Loops must be included in the count of business lines. In the Recommended Decision for this proceeding, Decision No. R08-0164 issued February 19, 2008, the Administrative Law Judge (ALJ) held that UNE-Loops used to serve residential customers and UNE-Loops that are not used to provide switched services should be excluded from the count of business lines.  This decision was upheld by the Commission on Exceptions and on Applications for Rehearing, Reargument, and Reconsideration.

10. CenturyLink QC appealed the Commission’s decisions to the United States District Court for the District of Colorado.  Cbeyond intervened as a defendant.  The District Court held that the Commission was correct to exclude loops not used to provide switched services but was mistaken in excluding residential UNE-loops.

11. CenturyLink QC, the Commission, and Cbeyond appealed the District Court findings adverse to their position to the Tenth Circuit. On August 26, 2011, the Tenth Circuit found that all UNE-business and UNE-residential loops, as well as loops used for non-switched services should be counted in the totals to derive non-impaired wire centers pursuant to the FCC’s TRRO.
12. CenturyLink QC argues in its Motion that the Commission need not take further evidence in this matter, and points to the relevant portions of the record where it calculated loop totals for wire centers based upon the final Tenth Circuit methodology.  It points out that on June 23, 2006, CenturyLink QC and four CLECs filed with this Commission, a Joint Motion for Approval of Settlement on a multi-state basis that defined the impairment methodology as using all UNE-loops as ultimately ordered by the Tenth Circuit.

13. CenturyLink QC, as noted above, indicates that the ALJ’s Recommended Decision is in conflict with the Tenth Circuit ruling.  While the ALJ found that 16 wire centers should be on the non-impaired list, two wire centers (Colorado Springs Main and Denver East) were given lesser non-impairment status and one wire center, Northglenn was granted higher non-impairment status than using the Tenth Circuit’s methodology.

C. Discussion and Findings

14. We find that good cause has been shown by CenturyLink QC and grant the QC Motion.  Our determination of non-impairment regarding the CenturyLink QC wire centers should be consistent with the methodology ruling by the Tenth Circuit.  We also grant the Motion filed by Integra for an extension of time to file responses and waive response time to that Motion.

15. We therefore re-open this proceeding for the sole purpose of modifying the classification of wire centers.

16. The classification of wire centers consistent with the 10th Circuit methodology is as follows, with the modified wire center classifications in italics:

Wire Center

CLLI Code
       Non-impairment 

Non-impaired Elements





        Classification
Aberdeen 

ENWDCOAB 
Tier 2 


DS3 Transport

Arvada 

ARVDCOMA 
Tier 2 


DS3 Transport

Aurora 

AURRCOMA

Tier 2 


DS3 Transport

Boulder 

BLDRCOMA 

Tier 1 


DS1 and DS3 Transport

Capitol Hill 

DNVRCOCH 

Tier 1


DS1 and DS3 Transport

Colo. Springs 

Main  


CLSPCOMA 

Tier 1, DS3    

DS1 and DS3 Transport;









DS3 Loops
Curtis Park 

DNVRCOCP 

Tier 1                         
DS1 and DS3 Transport

Denver East 

DNVRCOEA 

Tier 1, DS3     

DS1 and DS3 Transport; 
 








DS3 Loops

Denver Main 

DNVRCOMA            
Tier 1, DS3

DS1 and DS3 Transport; 
DS3 Loops

Denver South 

DNVRCOSO 

Tier 2 


DS3 Transport

Denver 
Southeast 

DNVRCOSE 

Tier 2


DS3 Transport

Dry Creek 

DNVRCODC 

Tier 1, DS3                  

DS1 and DS3 Transport; 
DS3 Loops

Lakewood 

LKWDCOMA 
Tier 2 


DS3 Transport

Northglenn 

NGLNCOMA 

Tier 2 


DS3 Transport

Pikeview 

CLSPCOPV 

Tier 1                          
DS1 and DS3 Transport

Sullivan 

DNVRCOSL 

Tier 1 


DS1 and DS3 Transport

II. ORDER
A. It Is Ordered That:

1. Century Link QC’s Motion to Reopen Docket and Enter Order Complying with Appellate Opinion and Request to Extend Response Period is granted consistent with the discussion above. 

2. The Waiver of Response Time and for Extension of Response Period Provided in CenturyLink QC’s Motion filed by Eschelon Telecom of Colorado, doing business as Integra Telecom on July 17, 2013 is granted.

3. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
July 31, 2013.
	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


JAMES K. TARPEY
________________________________



PAMELA J. PATTON
________________________________

Commissioners




� Qwest Corp. v Colorado Pub. Utilities Comm’n, 656 F.3d 1093 (10th Cir. 2011).


� On July 29, 2013, the Staff and Cbeyond filing was amended with a correction to Exhibit 1 of the July 26, 2013 filing.


� Decision Nos. C08-0969 issued September 17, 2008 and C08-1164 issued November 6, 2008, respectively.
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