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Interim Decision addressing 
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I. BY THE COMMISSION

A. Statement
1. This matter comes before the Commission for consideration of a Motion for a Protective Order Affording Extraordinary Confidential Protection to Power Generation and Services Information (Motion), filed by Black Hills/Colorado Electric Utility Company, LP (Black Hills) on July 19, 2013.  Black Hills filed a Supplement to the Motion on July 29, 2013.  Western Resource Advocates (WRA) and Southeastern Colorado Solar Coalition (Solar Coalition) filed responses to the Motion on July 30, 2013 and July 31, 2013, respectively.  Being fully advised in the matter and consistent with the discussion below, we grant the Motion in part.  

B. Motion

2. Black Hills seeks extraordinary protection, under Rule 1101(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, for a proposal and related scope of supply for power generation equipment and services that manufacturer Wartsila provided to Black Hills for the Victoria Street Station site in Pueblo, Colorado.  This information is responsive to discovery that the Colorado Office of Consumer Counsel (OCC) propounded to Black Hills.  The information includes price estimates for turbine-generator equipment supply, the total output of power generation equipment and services, and warranty information for the equipment and services.  Wartsila provided this information to Black Hills on the condition that Black Hills would not distribute it to anyone without prior approval of Wartsila. 

3. Black Hills states that it contacted Wartsila after receiving the OCC’s discovery request and received permission to disclose the information on a highly confidential basis to the OCC and Commission Staff (Staff).  Black Hills therefore proposes that access to the information be limited to the Commissioners, Staff (trial and advisory), the OCC, the Administrative Law Judges, and their respective attorneys.  In addition, Black Hills prepared highly confidential non-disclosure agreements for attorneys and subject matter experts, as well as an affidavit containing the names of persons with access to the information.  That affidavit proposes that the Wartsila information remain subject to highly confidential protection indefinitely.
C. Responses

4. In its response, WRA argues that the information at issue in the Motion does not merit extraordinary protection, much less the very restrictive access being sought.  WRA argues that Wartsila does not have the authority to determine the standard for extraordinary protection before the Commission and that to allow vendors and other private interests to decide these matters would undermine the Commission’s public process.  WRA also argues that the information at issue is of public interest and that WRA is not a competitor.

5. For its part, the Solar Coalition opposes the Motion and supports WRA’s response.

D. Discussion

6. For purposes of the Motion, we accept that the information should be granted highly confidential treatment, at least until all parties have had an opportunity to review it.  We also find that Rule 3614 of the Commission’s Electric Resource Planning (ERP) Rules, 4 CCR 723-3-3600, et seq., shall apply here.

7. We further find that the highly confidential non-disclosure agreements prepared by Black Hills comply with applicable rules and that the procedural requirements of Rules 1101(b) and 3614 have been met.  

8. However, we agree with WRA that the restrictive access proposed in the Motion is not warranted, especially in regards to parties such as WRA who are not competitors of either Black Hills or Wartsila.  In addition, we agree with WRA that Wartsila does not have the authority to determine the standard for extraordinary protection in proceedings before the Commission.  We will therefore follow the approach contemplated in Rules 1101(b) and 3614 regarding the treatment of highly confidential information in an ERP proceeding such as this one. 

9. Pursuant to Rule 3614(b) and subject to additional protections discussed below, we will require Black Hills to provide the Wartsila information to a reasonable number of attorneys and subject matter experts representing a party in this proceeding, provided that the attorneys and subject matter experts sign the non-disclosure agreements prepared by Black Hills.  The subject matter expert(s) shall also file their curriculum vitae, in accordance with Rule 3614(b).  

10. Regarding the Solar Coalition, it is unclear whether this party or its members are competitors of either Black Hills or Wartsila.  Rule 1101(h) contemplates that, with respect to parties that may have a business or a competitive interest in certain information, only a party’s attorneys and experts be permitted access to the information.  Rule 1101(h) provides that “[n]o expert or advisor may be an officer, director, or employee concerned with marketing or strategic planning of competitive products and services of the party or of any subsidiary or affiliate of the party. Information claimed to be confidential shall not be disclosed to individual members of a trade association to the extent these individuals are concerned with marketing or strategic planning of products or services competitive to the party producing such information.” We therefore require the Solar Coalition to file additional information before granting it access to the Wartsila information.  This includes:  (1) the list of members; (2) the names of attorney(s) and subject matter expert(s) that the party proposes to have access to the Wartsila information subject to highly confidential non-disclosure agreements; and (3) a statement that these attorney(s) and subject matter expert(s) are not associated with any individual member of the organization or are concerned with marketing or strategic planning of competitive products or services.  We will require the Solar Coalition to make this filing within five business days of the mailed date of this Decision.  We will permit Black Hills to file objections to specific attorney(s) and subject matter expert(s) proposed by the Solar Coalition to have access to the highly confidential information within five business days thereafter.  

II. ORDER

A. It Is Ordered That:

1. The Motion for a Protective Order Affording Extraordinary Confidential Protection to Power Generation and Services Information, filed by Black Hills/Colorado Electric Utility Company, LP on July 19, 2013 is granted, in part, consistent with the discussion above.
2. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
August 7, 2013.
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