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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for determination of whether Public Service Company of Colorado (Public Service) is a public utility in its provisioning of steam services in the City and County of Denver within the meaning of the Public Utilities Law, 
§ 40-1-101, et seq., C.R.S., and Article XXV of the Colorado Constitution.  In response to a request from the Commission, Public Service, the Colorado Office of Consumer Counsel (OCC), the Colorado Energy Office (Energy Office), and Staff of the Public Utilities Commission (Staff) filed briefs on May 31, 2013.  Being fully advised in the matter and consistent with the discussion below, we determine that Public Service is a public utility in its provisioning of steam services.  

B. Background

2. Staff witness Mr. Eugene Camp raised in his Answer Testimony and Exhibits, filed on May 3, 2013, the issue of whether Public Service is a public utility in its provisioning of steam services.  In that testimony, Mr. Camp contended that, under § 40-1-103(1)(a)(I), C.R.S., Public Service is not a public utility in its provisioning of steam services.  In the alternative, Mr. Camp argued that, even if Public Service has operated in the past as a public utility in provisioning steam, changed circumstances warrant an elimination of public utility status. 

3. By Decision No. C13-0574-I, mailed May 16, 2013, we found these arguments to be legal in nature and, therefore, more appropriate for legal briefing rather than testimony of a non-attorney witness.  We also found that the issue of whether a steam business is a public utility is a threshold determination to this proceeding.  We therefore requested that the parties submit legal briefs regarding the issues raised in Mr. Camp’s answer testimony and discuss the public policy implications of their conclusions.  

4. Public Service, Staff, the Energy Office, and the OCC timely filed briefs pursuant to Decision No. C13-0574-I.  Public Service, the OCC, and the Energy Office conclude that Public Service is a public utility in its provisioning of steam services.  Staff concludes the opposite.  In support of their conclusions, the parties offer arguments based upon Colorado cases, interpretation of the Public Utilities Law, the nature of steam service, the Commission’s historical regulation of steam, and public policy considerations.  

C. Discussion

1. The Test for Determining Public Utility Status

5. The applicable legal test for determining public utility status is found in Bd. of County Comm’rs of the County of Arapahoe v. Denver Bd. of Water Comm’rs, 718 P.2d 235, 
243-44 (Colo. 1986), in which the Court stated as follows: 

A comprehensive regulatory scheme, such as the one set forth in [statutory and constitutional provisions pertaining to public utilities, including § 40-1-103(1)(b), C.R.S., Articles 1-7 of Title 40, and Article XXV of the Colorado Constitution] indicates a legislative intent that the statutes supersede and replace the preexisting common law in the regulated area.  Whether a particular entity is or is not a public utility should therefore be analyzed, at least at first, from the standpoint of whether the entity is a public utility within the contemplation of the constitution and the statutes concerning the PUC and, if so, whether that public utility is exempted from regulation by the constitution or by a statute. (Internal citations omitted.)

In Bd. of County Comm’rs, the Court departed from the preexisting common law test
 in favor of interpreting the Colorado Constitution and the Public Utilities Law to determine whether those sources contemplate that an entity is a public utility in the provisioning of a particular service.  Id.  Though the Supreme Court has moved away from the common law test, some aspects of the common law analysis, such as “whether or not the public has a right to demand the service,” continue to be relevant, as shown in Bd. of County Comm’rs and Powell v. Pub. Utils. Comm’n, 956 P.2d 608, 614 (Colo. 1998), citing Pub. Utils. Comm’n v. Interstate Gas Co., 142 Colo. 361, 377-78, 351 P.2d 241, 248-49 (1960).  

2. Statutory Analysis

6. Public Service, Staff, the Energy Office, and the OCC all agree that the analysis of whether Public Service is a public utility in its provisioning of steam service begins with a review of § 40-1-103(1)(a)(I), C.R.S.  That statute, entitled “public utility defined,” states:  

The term "public utility", when used in articles 1 to 7 of this title, includes every common carrier, pipeline corporation, gas corporation, electrical corporation, telephone corporation, water corporation, person, or municipality operating for the purpose of supplying the public for domestic, mechanical, or public uses and every corporation, or person declared by law to be affected with a public interest, and each of the preceding is hereby declared to be a public utility and to be subject to the jurisdiction, control, and regulation of the commission and to the provisions of articles 1 to 7 of this title.

7. Staff contends that, because “steam” or “steam corporation” is not among the services or entities listed in § 40-1-103(1)(a)(I), C.R.S., Public Service is not a public utility in its provisioning of steam service.  This contention raises the threshold question of whether public utility status is limited to only those services or entities expressly listed in that provision or whether a more expansive statutory or constitutional inquiry is warranted.

8. For several reasons, we find that a determination of public utility status is not limited solely to § 40-1-103(1)(a)(I), C.R.S.  First, the Supreme Court has explained that “the statutes concerning the PUC”—which includes all statutes contained in Title 40—should be analyzed in determining whether an entity qualifies as a public utility.  Bd. of County Comm’rs, 718 P.2d at 243 (emphasis added).  Second, the Court stated that whether or not an entity is “within the contemplation” of the Constitution and the statutes is essential to determining public utility status.  Id.  This supports a broader inquiry into constitutional and statutory intent in contrast to a narrower examination of only one statutory provision in the Public Utilities Law.  Third, § 40-1-103(1)(a)(I), C.R.S., uses the word “includes” before it lists the entities qualifying as public utilities.  The courts have held that statutory use of "includes" instead of "means" within a regulatory definition indicates that what follows is a non-exclusive list subject to enlargement.
  Fourth, § 40-1-103(1)(a)(I), C.R.S., adds to the list of enumerated public utilities a “person … operating for the purpose of supplying the public for domestic, mechanical, or public uses ….”  Section § 40-1-103(1)(a)(I), C.R.S., therefore demonstrates that entities other than those explicitly referenced in that statute may be deemed public utilities.  

9. Title 40, which contains “the statutes concerning the PUC,” demonstrates that Public Service is a public utility in its provisioning of steam service.  In particular, four provisions contained in the Public Utilities Law—§§ 40-3-104.3, 40-6-111(1)(d), 40-7.5-101, and 40-8-101(2), C.R.S.—show that the Colorado Legislature (Legislature) confers public utility status to the provisioning of steam service.

10. Section 40-3-104.3(1)(a), C.R.S.—known as the competitive response statute—states that, upon the Commission approval, “any public utility providing electric, natural gas, or steam service” to actual or potential customers may do so without reference to their filed tariffs (emphasis added).
  The Colorado Supreme Court explained that this statute provides a means by which a “regulated electric, gas, or steam utility” through special rate agreements may provide service and retain customers who otherwise may reduce or eliminate their power purchases from the utility.  Pub. Serv. Co. of Colo. v. Trigen-Nations Energy Co., 982 P.2d 316, 323 (Colo. 1999) (Emphasis added).  Importantly, only regulated public utilities are required to file tariffs and charge tariffed rates.  The legislative grant of relief from these requirements under certain circumstances reflects an acknowledgment that steam is a regulated public utility otherwise obligated to adhere to its filed tariffs.  If steam were not a public utility service, then Public Service would be free to negotiate contracts and there would be no need to relieve them of tariff obligations.

11. Section 40-8-101(2), C.R.S., states that the Commission may order gas, electric, and steam utilities to pay all or part of undistributed funds for utility overcharges to the general body of utility customers in an equitable manner.  Underlying this statute is the predicate that the Commission has the authority to oversee steam providers and their rates, which the Commission could do only if steam is a public utility service.  

12. Section 40-6-111(1)(d), C.R.S., provides that, “notwithstanding any order of suspension of a proposed increase in electric, gas, or steam rates under this subsection (1) … the commission may order, without a hearing, interim rates at any level up to the proposed permanent rates without a hearing.”  This language was added in 2010 as part of the Clean Air Clean Jobs Act.  Because sub-section (1)(d) cross-references rate filings submitted to the Commission under subsection (1)(a), and that subsection describes the entities making such filings as “public utilities,” the Legislature must have considered steam to be a public utility service.
13. Finally, Article 7.5 of Title 40, enacted in 1983, permits the utilities to seek civil remedies against persons who tamper with meters.  To define which entities may bring such civil claims, §§ 40-7.5-101(6) and (7), C.R.S., define “utility” and “utility service,” as follows: 

(6)
"Utility" means any pipeline corporation, gas corporation, electrical corporation, water corporation, irrigation system, cooperative association, nonprofit corporation, nonprofit association, municipality, or person operating in whole or in part for the purpose of supplying electricity, gas, steam, or water, or any combination thereof, to the public or to any person.

(7)
"Utility service" means the provision of electricity, gas, steam, water, or any other service or commodity furnished by the utility for compensation.

The inclusion of steam alongside other undisputed public utility services and within the Public Utilities Law is another indicator supporting steam’s status as a public utility service. 

14. Our conclusion that Public Service is a public utility in its provisioning of steam services is also consistent with principles of statutory interpretation: (1) courts and agencies should interpret statutes, if possible, in a manner that avoids a conflict between the statutes;
 (2) later-enacted statutes control over earlier statutes;
 and (3) specific statutes control over the more general ones.
  We note that §§ 40-3-104.3, 40-6-111(1)(d), 40-7.5-101, and 40-8-101(2), C.R.S., were enacted after § 40-1-103(1)(a)(I), C.R.S., and all are more specific than this latter provision.  
Staff claims that statutory references to steam in Title 40 exist not to declare steam as a public utility, but only to provide certainty to Public Service regarding the treatment of steam and to prevent cross-subsidization between steam and electric businesses after the Zuni Station came online.  The Commission disagrees; it is fully capable of allocating costs between 

15. regulated and non-regulated businesses to prevent cross-subsidization without asserting jurisdiction over the non-regulated businesses.  In addition, the Commission does not exercise jurisdiction over non-public utilities in the manner Staff suggests.  Finally, we agree with Public Service that the Commission came to regulate Public Service’s steam system in 1953 not as a result of the Zuni Station coming online, but because the City and County of Denver transferred its jurisdiction over steam and other public utilities to the Commission.

3. Commission Authority to Analyze the Nature of a Service for the Purpose of Determining Whether it is a Public Utilities
16. By Decision No. C13-0574-I, we also requested the parties to address whether the Commission has the authority to analyze a factual record on the nature of a service and deem it to be a public utility service.  We find that, under § 40-1-103(1)(a)(I), C.R.S., the Commission has the authority to employ the test of whether a person or an entity is “operating for the purpose of supplying the public for domestic, mechanical, or public uses.”  In addition, under Bd. of County Comm’rs, and Powell, the Commission may inquire whether the public has a right to demand the service.
  However, because the applicable statutory and constitutional provisions demonstrate that Public Service is a public utility in its provisioning of steam service, we need not conduct such inquiries here.  

II. ORDER  
A. It Is Ordered That:  
1. The Commission hereby determines that Public Service Company of Colorado is a public utility in its provisioning of steam services and, as such, is subject to regulation by the Commission.  

2. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONER’S WEEKLY MEETING, 
July 10, 2013.
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� The common law test was articulated in City of Englewood v. City and County of Denver, 123 Colo. 290, 229 P.2d 667 (1951).  


� Herstam v. Board of Directors of the Silvercreek Water and Sanitation Dist., 895 P.2d 1131, 1138 (Colo. App. 1995) (internal citations omitted).  


� Relying on § 40-3-104.3, C.R.S., Public Service twice applied to provide steam service to the City and County of Denver under contract.  The Commission granted these unopposed applications by Decision �Nos. C00-1424, mailed December 14, 2000 in Proceeding No. 00A-643, and C10-0961, mailed September 1, 2010 in Proceeding No. 10A-522ST.


� In re Marriage of Ikeler, 161 P.3d 663, 666-67 (Colo. 2007).


� Jenkins v. Panama Canal Ry. Co., 208 P.3d 238, 242 (Colo. 2009).


� Colo. Min. Ass’n v. Bd. of County Comm’rs of Summit County, 199 P.3d 718, 733 (Colo. 2009).


� See, Brief of Public Service Company of Colorado Addressing Legal Issues Relating to the Jurisdiction of the Commission to regulate its Steam Business, at 4-8.


� See ¶ 5, infra.
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