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I. BY THE COMMISSION

A. Statement

1. On May 20, 2013, Public Service Company of Colorado (Public Service or Company) filed a Petition for Declaratory Order (Petition) seeking a ruling that a small (2 MW or less) forest biomass project selected through a targeted request for proposals (RFP) process would meet the requirements of § 40-2-123(1), C.R.S.
  Public Service requests that the Commission declare whether a targeted RFP process is sufficient to demonstrate 
cost-effectiveness for this proposed project or whether a broader-based, non-targeted solicitation is necessary.  Further, Public Service asks the Commission to declare that, if the resource qualifies under Section 123, then Public Service can recover from its retail customers all of the costs incurred from a power purchase agreement.

2. Through Decision No. C13-0887-I, mailed on July 17, 2013, the Commission accepted the Petition and established the Notice and Intervention period.  The Commission also decided to hear the matter en banc.  The Commission set July 24, 2013, as the deadline for all motions to intervene or motions to participate as amicus curiae, including any motion to intervene of right by Staff of the Commission (Staff).  The deadline for responses to motions to participate was set as July 29, 2013. 

3. The Commission issued a Notice of Petition Filed on July 17, 2013.  
4. The Colorado Energy Office, the Colorado Office of Consumer Counsel, and Staff timely filed notices of intervention by right in this matter.

5. Southwest Generation Operating Company, LLC (Southwest Generation) and Colorado Independent Energy Association (CIEA) timely filed petitions for leave to intervene in this matter.

6. Western Resource Advocates (WRA) timely filed a Petition for Leave to Intervene or, in the Alternative, to Participate as Amicus Curiae.

On July 30, 2013, Public Service filed its Response opposing the petition for leave to intervene of Southwest Generation in which Public Service requests that the Commission deny Southwest Generation’s request for intervention.
  In support of its response, 

7. Public Service states that Southwest Generation has not demonstrated a pecuniary interest in this proceeding, because the biomass project is too small to be bid into the All-Source RFP (i.e., 2 MW or less). 

B. Conclusion and Findings

8. WRA’s petition for leave to intervene as a party is based upon its position as an advocate to reduce the environmental impacts of the electric power industry.  WRA asserts that this proceeding will impact WRA’s interest directly in reducing the environmental impact from electricity generation.  WRA also states that, as an intervenor, WRA expects to provide perspective on how the Commission should evaluate whether a particular biomass gasification project satisfies the Commission and statutory definitions of Section 123 Resources.  In the alternative, WRA requests amicus curiae status pursuant to Rule 1200(c) of the Commission’s Rules of Practice and Procedure 4 Code of Colorado Regulations (CCR) 723-1.

9. We deny WRA’s petition to intervene as a party.  The pecuniary and tangible interests of WRA will not be substantially affected in this proceeding within the meaning of Rule 1401(c), because of the relatively small scale of the proposed project, and because of the policy and legal nature of the issues raised in Public Service’s Petition.

10. We grant WRA’s alternative request to participate as an amicus curiae.  Under Rule 1200(c) an amicus curiae is a non-party to a proceeding who wants to present a legal argument to assist the Commission in arriving at a just and reasonable determination.  The issues in this matter concern Commission policy as it relates to how the Commission will consider a potential Section 123 resource.  Granting WRA status as amicus curiae affords an opportunity for WRA to represent its interests and position, and WRA’s participation is anticipated to be useful to the Commission in this proceeding.  

11. Southwest Generation and CIEA also petition to intervene as parties, though they do not seek amicus curiae status in the alternative.  Southwest Generation is an independent power producer serving Colorado and other states through gas-fired facilities, and it is a party in Public Service’s pending Electric Resource Planning (ERP) proceeding.  Southwest Generation states that decisions made in this proceeding may affect the scope of potential Section 123 and non-Section l23 acquisitions in Public Service’s ERP proceeding, as well as the criteria and process by which Section 123 resources are acquired.  CIEA is a non-profit corporation and trade association of independent power producers with a mission of fostering competitive acquisition of cost-effective resources for the benefit of its members and Colorado ratepayers.  CIEA contends that this proceeding will impact the ability of CIEA members to conduct business in the state, to provide power to Public Service, and to bring savings to ratepayers in Colorado.  CIEA also asserts that this proceeding will impact how and the extent to which Public Service will acquire future generation resources from independent power producers who are CIEA members.

12. The petitions of Southwest Generation and CIEA to intervene as parties are denied.  Southwest Generation and CIEA have demonstrated only limited, if any, pecuniary or tangible interests in this particular proceeding given the narrow scope of the project’s capacity and the policy and legal nature of the issues raised by the Petition.  Thus, their pecuniary and tangible interests will not be substantially affected in this proceeding within the meaning of Rule 1401(c).

13. On its own motion, the Commission grants Southwest Generation and CIEA amicus curiae status in this proceeding pursuant to Rule 1200(c).  We anticipate that Southwest Generation and CIEA will have insights that would be useful for Commission consideration.  

14. Pursuant to Rule 1200(c), 4 CCR 723-1, WRA, Southwest Generation, and CIEA, in the event they participate as amicus curiae, shall follow the same deadlines for briefs established for parties through Decision No. C13-0887-I, mailed on July 17, 2013, and as follows:  response briefs for parties to this proceeding shall be filed no later than August 14, 2013, and replies to those responses shall be filed no later than August 21, 2013. 

15. In its Petition for Leave to Intervene, Southwest Generation requested a hearing in this matter.  Because this proceeding will address policy considerations related to potential Section 123 determinations, and because the briefs filed in this proceeding will be sufficient to address these policies, we do not find sufficient cause for an evidentiary hearing in this matter. 
II. ORDER

A. It Is Ordered That:

1. Western Resource Advocates’ Petition for Leave to Intervene is denied.  Its alternative request for leave to participate as amicus curiae in this proceeding is granted. 

2. The Motion to Intervene filed by the Colorado Independent Energy Association (CIEA) on July 24, 2013, is denied, consistent with the discussion above.  On the Commission’s own motion, CIEA is granted leave to participate as amicus curiae. 

3. The Petition for Leave to Intervene filed by Southwest Generation Operating Company, LLC (Southwest Generation), on July 24, 2013, is denied, consistent with the discussion above.  On the Commission’s own motion, Southwest Generation is granted leave to participate as amicus curiae.
4. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 31, 2013.
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� The Commission’s Electric Resource Planning Rules, 4 Code of Colorado Regulations (CCR) �723-3-3600, et seq., define a “Section 123 resource” as a new energy technology or demonstration project, including new clean energy or energy-efficient technologies under § 40-2-123(1)(a), C.R.S., and § 40-2-123(1)(c), C.R.S., and Integrated Gasification Combined Cycle projects under § 40-2-123(2), C.R.S.  In addition, the Commission clarified the definition of a Section 123 resource in ¶¶ 91 through 94 of Decision No. C13-0094 in Proceeding �No. 11A-869E issued January 24, 2013.  Public Service represents that it expects the resource it plans to acquire through the RFP process will meet the criteria set forth by the Commission. 


� On July 29, 2013, Public Service filed a “Motion” requesting the Commission deny Southwest Generation’s petition for leave to intervene.  Public Service’s response filed July 30, 2013, includes substantively the same information and arguments as the July 29, 2013, motion.  Pursuant to Rule 1308 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, we note that a response is the appropriate filing.  We therefore construe this response filed July 30, 2013, by Public Service as a corrected filing and address the response in our considerations of Southwest Generation’s petition for leave to intervene. 





6

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












