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I. BY THE COMMISSION
A. Statement

1. The Commission opens this proceeding upon its own motion for two purposes related to Commission rules regarding the Colorado High Cost Support Mechanism (HCSM): (1) to consider HCSM rule amendments in anticipation of applications for HCSM funding in areas deemed to be subject to effective competition for basic services, which may be submitted pursuant to Rule 2215; and (2) to consider possible revisions to the HCSM within our Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-2, to update the rules for HCSM generally pursuant to the triennial review contemplated in Rule 2850.

2.
By this Decision we: (1) open this miscellaneous proceeding; (2) refer this matter to an Administrative Law Judge (ALJ); (3) request review and recommendations for the limited purposes of proposing rule amendments, if any, that will govern applications submitted to the Commission pursuant to Rule 2215; and, (4) propose areas of general inquiry on possible rule changes for the triennial review. 

B. Applications Per Rule 2215 

3.
In Proceeding No. 12R-862T, the Commission revised its Rules Regulating Telecommunications Providers, Services, and Products, 4 CCR 723-2 (Basic Service Competition Rules) that provide a framework and process for determining the geographic areas where there is effective competition for basic service pursuant to § 40-15-207, C.R.S. (Section 207). These areas are to be designated “Effective Competition Areas” or “ECAs.”  By Decision No. C13-0522, in Proceeding No. 13M-0422T issued May 6, 2013, the Commission opened a proceeding to begin making findings and Electric Cost Adjustment (ECA) determinations pursuant to Section 207 as set forth in the Basic Service Competition Rules. 
2. Rule 2215(a) provides that distribution of HCSM funds will be eliminated in an ECA, unless a provider receiving HCSM funding files an application to continue funding within 180 days of the ECA decision.
  During the Commission’s review of an application for continued receipt of HCSM subsidies, no alteration will be made to funding for that carrier.  However, elimination of funding in ECAs is not necessarily permanent; Rule 2215(b) of the Basic Service Competition Rules allows providers in ECAs to submit an application for Commission consideration to establish, continue, or restore HCSM funding for specified areas or access lines.
  
3. In Decision No. C12-1442, Proceeding No. 12R-862T, at paragraph nos. 74 and 75, we stated our intent to commence a proceeding for the purposes of providing the necessary legal and policy direction for HCSM adjudications and promoting consistency across all providers in areas of the state.  Because the rules governing continuation of HCSM funding in ECAs may address issues arising under § 40-15-208, C.R.S., rule changes may impact all eligible providers, and will not be limited to only those providers in ECAs.
4. Therefore, consistent with Decision No. C12-1442, and in anticipation of findings to be made in Proceeding No. 13M-0422T, we commence this proceeding for the purposes of reviewing the Commission’s HCSM rules and their underlying policies.  

5. We refer this matter to an ALJ for recommendations of: (a) whether our current HCSM rules provide necessary procedural and substantive standards for applicant filings pursuant to Rule 2215 and under §§ 40-15-208(2)(a) and 40-15-502, C.R.S., for the continuation or reinstatement of HCSM funding in ECAs; and (b) in the event that the ALJ determines that additional rules will be necessary for this process, the ALJ shall recommend a Notice of Proposed Rulemaking (NOPR) with proposed rules to be added for this limited purpose.
  To the extent the ALJ determines new rules may be beneficial, but not necessary, those rule updates can be included in the triennial review discussed below.  We request, but do not require, a recommendation prior to a final decision in Proceeding No. 13M-0422T.

6. The ALJ’s review of whether our current HCSM rules provide necessary procedural and substantive standards for applicant filings pursuant to Rule 2215 also should consider that the Commission may have the opportunity to establish HCSM policies when adjudicating the initial applications filed under Rule 2215.  Further, Rule 2215 adjudications may form the basis of future rule amendments.

C. Triennial HCSM Rule Review 
7. Pursuant to Rule 2850, we also open this proceeding to consider triennial review of the HCSM rules.  We recognize that the recent rule changes may influence broader revisions to the rules related to HCSM funding.
  Therefore, in addition to the initial determination on whether the current rules provide necessary standards for the filing of applications under Rule 2215, we refer this matter to an ALJ requesting the ALJ recommend to the Commission: (a) whether to change our current policies and to amend our current rules; and (b) in the event the ALJ recommends amendments to our current rules, to provide a proposed NOPR that addresses HCSM funding policy and contains specific suggested rule changes.   

8. The ALJ will determine the procedures to be used in this proceeding; however, we encourage the ALJ to solicit comment from participants to elaborate on relevant topic areas, including holding policy workshops if the ALJ determines that workshops are likely to be productive.  

9. In this proceeding, we expect participants to identify relevant statutory and practical concerns and to support those concerns and their position, if any.  We request that the ALJ address any identified concerns and other relevant issues. 

10. We request that the ALJ address at least the following in this triennial review: (a) a review of current HCSM rules, including but not limited to Rules 2840 through 2855; and (b) consistency of the HCSM rules with other Commission rules (e.g., Rules 2400 through 2416 regarding cost allocation).  To assist in this process, below we provide examples of topic areas for the ALJ’s and participants’ consideration when determining potential updates to the rules and policies related to HCSM funding and review.  

11. Additionally, we request the ALJ consider alternatively whether Commission policy should be developed within the context of an adjudicatory proceeding that would serve the longer-term purposes of the HCSM rule review.

1. Legacy Costs

12. We ask that participants consider whether certain legacy costs should determine funding eligibility in ECAs.  For example, providers may have invested in infrastructure upon reasonable expectation that funding will continue in an area subsequently deemed an ECA; and the ALJ should consider whether HCSM funding should reimburse reasonably incurred past expenditures.  Commission rules may be established that can provide guidance for both the standards and evidence necessary to prove eligibility for such reimbursements. 

2. Timing of Reduction or Elimination 

13. Similar to legacy costs, participants should consider if reductions and eliminations of HCSM support should be phased out over a particular timeframe.  

3. Considerations of Company-Wide Revenues

14. Participants should consider how the Commission should account for 
company-wide revenues of providers requesting establishment or continuation of HCSM funding.  

4. Allocation of Costs

15. As networks continue to include elements designed to provide services beyond basic service, participants should consider how loop and network costs and revenues should be allocated among supported and non-supported services to eliminate the possibility of subsidizing non-basic services.  

5. Federal Funding

16. Section 208 requires consideration of federal funding when determining HCSM distributions.  Because the Federal Universal Service Fund requires a carrier to provision broadband, participants should consider rule amendments to account for federal funding that may include support for more than basic service.  

6. Rural and Non-Rural Treatment

17. Currently, the Commission’s rules bifurcate processes for rural and non-rural providers.  Participants should consider whether a unified process for all carriers should be implemented and, if so, any statutory and practical restraints. 

7. Identical Support Rule
18. Prior proceedings, including Proceeding No. 10R-191T, have addressed Rule 2848, the “Identical Support Rule,” in which competitive ETCs receive the same amount of per line support as the incumbent.  As HCSM processes are updated, participants should consider the applicability of the Identical Support Rule and its continued viability in both ECAs and 
non-ECAs. 

8. Modeling Review

19. In Proceeding No. 12R-862T, the Commission solicited comment and discussion related to modeling of costs for purposes of determining HCSM support.  The ALJ should explore modeling assumptions and computations that will be consistent with our statutory obligations to restrict HCSM support to basic service costs.  The ALJ should use participant input to inform the Commission on various modeling assumptions and inputs, including embedded cost models in contrast to forward-looking cost proxy models.  The ALJ’s recommendations to the Commission should include recommendations regarding the applicability of, and concerns regarding, different modeling concepts and specific recommended rules, if any, in the proposed NOPR. 

D. Findings and Conclusions

20. We find it is in the public interest to open this proceeding on our own motion for the purposes of reviewing the rules for filings pursuant to Rule 2215, and soliciting further comment from participants to propose HCSM rule revisions in the Commission’s triennial review process. 

21. We refer this matter to an ALJ to solicit comments for consideration and to set a procedural schedule as necessary.  The ALJ should conduct an inquiry with the intent of providing recommendations as described above, including a proposed NOPR, if necessary, and other recommendations relevant to HCSM policy review based on further investigation in this proceeding. 

22. The suggested areas of inquiry are not intended as an exhaustive list of topics that may be addressed in this proceeding or in a proposed NOPR revising rules related to HCSM policy, cost recovery, and review. 

II. ORDER
A. The Commission Orders That:

1. A proceeding is opened for purposes of soliciting comment from interested persons and stakeholders on the matters described above, including proposed High Cost Support Mechanism rule revisions.

2. Consistent with the discussion above, the Commission refers this matter to an Administrative Law Judge.

3. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 31, 2013.
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Director
	THE PUBLIC UTILITIES COMMISSION
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JOSHUA B. EPEL
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PAMELA J. PATTON
________________________________

Commissioners




� The last review of the HCSM rules pursuant to Rule 2850 occurred within Proceeding No. 10R-191T.


� In paragraph no. 48 of Decision No. C13-0203, Proceeding No. 12R-862T issued February 12, 2013, we clarified that this 180-day period would be 180 days following a determination of effective competition in a given area, or 60 days following the completion of the HCSM policy review proposed in Decision No. C12-1442, Proceeding No. 12R-862T issued December 17, 2012, whichever is later.  For purposes of Decision No. C12-1442, the ALJ’s review and recommendation and the Commission’s decisions--of whether our current HCSM rules provide necessary procedural and substantive standards for applicant filings pursuant to Rule 2215 for the continuation of HCSM funding in ECAs--will be the HCSM policy review that triggers the 60-day period for filing applications.


� We note that, by Rule 2215(b), “[a] provider may file an application with the Commission at any time requesting the establishment, continuation or restoration of HCSM funding…” (emphasis added).  Therefore, even if funding is initially eliminated, providers may apply for establishment or restoration of funding for Commission consideration.   


� We note that in the case of a carrier seeking HCSM for the first time in an ECA, that carrier must follow Rule 2847 for the application procedures for Eligible Provider status and initial draw on the fund.  


� Additionally and as noted above, we recognize that adjudicative proceedings based on Rule 2215 proceedings may inform the Commission on rules that cannot be anticipated at this time. 
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