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TO THE PARTIES IN THIS MATTER AND ALL INTERESTED PERSONS, FIRMS, OR CORPORATIONS:

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission in consideration of the Petition for Declaratory Order (Petition) filed on May 20, 2013, by Public Service Company of Colorado (Public Service or Company).  Public Service seeks a declaratory ruling that a small (2 MW or less) forest biomass project selected through a targeted request for proposals (RFP) process would meet the requirements of § 40-2-123(1), C.R.S.
  Public Service requests the Commission to declare that a targeted RFP process is sufficient to demonstrate cost-effectiveness or that a broader-based, on-targeted solicitation is necessary.  

2. Further, Public Service asks the Commission to declare that, if the resource qualifies under Section 123, then Public Service can recover from its retail customers all of the costs incurred from a power purchase agreement. Depending on how payments for the project are structured, the Company is concerned that its costs would not be recoverable under its wholesale fuel clause, which reflects the requirements of the Federal Energy Regulatory Commission (FERC) set out in 18 Code of Federal Regulations § 35.14.  While the Company admits it could seek a waiver of those FERC requirements, Public Service takes the position that, due to the small size of this project, it may not be feasible to obtain consent from its wholesale customers for its waiver request.

3. Public Service states that the cost of a selected project is likely to be more expensive than other alternatives in the market and that the Company has a concern that some party might question the prudence of such an acquisition.  Public Service therefore states that it intends to make a subsequent filing with the Commission that provides information regarding any specific contract it seeks to enter into and the associated project once the RFP process is completed.  According to the Company, if the Commission determines the contract price is too high and not cost-effective, the project would not qualify as a Section 123 resource, and the Company would not proceed with the contract.  Public Service states that, notwithstanding this subsequent proceeding, it would be beneficial and reduce uncertainty if the Commission would address the Petition at this time before the RFP is issued.

4. Public Service further states that it does not believe the Petition raises any factual issues that require a hearing. Accordingly, the Company states that the Commission could act on the Petition on an expedited basis so that the Company would be able to submit a report on the results of the RFP process in October, allowing the Commission to consider the report in conjunction with the Company’s 120-day report in Phase II of its Electric Resource Plan (ERP), Proceeding No. 11A-869E.

B. Conclusion and Findings

5. The Commission accepts the Petition and will consider the matter en banc.
6. While the present request comes to us outside of Public Service’s current ERP,
 we see merit in being able to consider any actual small forest biomass project that might result from an RFP in light of our Phase II review of the Company’s ERP.  

7. The Petition is available for public inspection at the Commission office located at 1560 Broadway, Suite 250, Denver, Colorado 80202, between 8:00 a.m. and 5:00 p.m., excluding weekends and state holidays.  This Decision is the notice of the filing of Public Service’s petition for declaratory order seeking rulings that a small forest biomass project selected through a targeted RFP process would meet the requirements of § 40-2-123(1), C.R.S., and seeking authorization to recover the entire cost of the project from its retail customers should Public Service accept a bid the Commission determines to be a cost-effective “Section 123 resource.”

8. Pursuant to paragraph 1206(d) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, and consistent with the discussion above, we find good cause to shorten the notice period and intervention deadlines for the Petition.  The notice period expires 5:00 p.m. on July 24, 2013.  The period to file motions to intervene or motions to participate as amicus curiae, including by Staff of the Commission, runs concurrent to the notice period, expiring 5:00 p.m. on July 24, 2013.  Responses to such motions are due by 5:00 p.m. July 29, 2013.

9. Public Service’s Petition and the accompanying affidavit of Ms. Kathryn Valdez shall serve as the Company’s initial brief in this matter.  Responsive briefs shall be due on or before August 14, 2013, and replies to responses shall be due August 21, 2013.

II. ORDER

A. It Is Ordered That:

1. The Commission gives notice of the Petition for Declaratory Order filed on May 20, 2013, by Public Service Company of Colorado (Public Service).

2. The notice period for the Petition for Declaratory Order seeking rulings that a small forest biomass project selected through a targeted Request for Proposals process would meet the requirements of § 40-2-123(1), C.R.S., and that the entire cost of the project is recoverable from Public Service’s retail customers should it accept a bid the Commission determines to be a cost-effective “Section 123 resource” shall extend through and including 5:00 p.m. on July 24, 2013. 

3. Any person desiring to intervene or participate as a party in this proceeding, including Staff of the Colorado Public Utilities Commission, shall file a motion to intervene or, under the Commission’s Rules of Practice and Procedure, other appropriate pleadings to participate formally in this proceeding on or before 5:00 p.m. on July 24, 2013.

4. Any response to motions to intervene or other motions to participate shall be filed no later than 5:00 p.m. on July 29, 2013.

5. Public Service’s Petition for Declaratory Order shall serve as its initial brief in this matter, consistent with the discussion above.  Response briefs for parties to this proceeding shall be filed no later than August 14, 2013, and replies to those responses shall be filed no later than August 21, 2013. 

6. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 10, 2013.
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________________________________

Commissioners




� The Commission’s Electric Resource Planning Rules, 4 Code of Colorado Regulations (CCR) �723-3-3600, et seq., define a “Section 123 resource” as a new energy technology or demonstration project, including new clean energy or energy-efficient technologies under § 40-2-123(1)(a), C.R.S., and § 40-2-123(1)(c), C.R.S., and Integrated Gasification Combined Cycle projects under § 40-2-123(2), C.R.S.  In addition, the Commission clarified the definition of a Section 123 resource in ¶¶ 91 through 94 of Decision No. C13-0094 in Proceeding �No. 11A-869E issued January 24, 2013.  Public Service represents that it expects the resource it plans to acquire through the RFP process will meet the criteria set forth by the Commission. 


� By Decision No. C13-0094 in Proceeding No. 11A-869E, the Commission approved Public Service’s request that only resources with nameplate electric ratings of 10 MW or larger would be eligible for consideration in the all-source solicitation in its ERP.
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