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I. BY THE COMMISSION  

A. Statement  

1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) of Decision No. C13-0529 (Order Denying Exceptions), filed on June 13, 2013, by Wiggins Telephone Association (Wiggins).
  Being fully advised in this matter and consistent with the discussion below, we deny the RRR and affirm the Order Denying Exceptions.  

B. Background

By Decision No. R13-0157 (Recommended Decision) issued February 4, 2013, the Administrative Law Judge (ALJ) assigned to this proceeding denied Wiggins’s petition for $137,610 in annual Colorado High Cost Support Mechanism (CHCSM) funding.  Following an evidentiary hearing, the ALJ found that Wiggins failed to meet its burden of proof with respect to its CHCSM petition.  The evidence failed to prove that Wiggins required CHCSM funding to 

2. recover a difference between its revenues and the reasonable costs incurred in making basic local exchange service available to its customers.  The ALJ also found, among other things, that Wiggins failed to perform a proper interstate-intrastate cost allocation study under 47 Code of Federal Regulations Part 36 (Part 36 study), and that it lacked up-to-date continuing property records (CPRs).  
3. In Decision No. C13-0529 issued May 8, 2013, the Commission denied Wiggins’s exceptions to the Recommended Decision and found that the ALJ correctly applied prior Commission directives regarding the scope of this proceeding.  The Commission also agreed with the ALJ that Wiggins’s accounting documentation lacked a reliable Part 36 study as well as up-to-date CPRs.  In the absence of proper accounting, Wiggins failed to show compliance with § 40-15-108(2), C.R.S., which precludes CHCSM funding that subsidizes non-basic local exchange services, or with § 40-15-208, C.R.S., which permits CHCSM funding only if the carrier’s basic service costs exceed its revenues.  

4. The Commission also rejected the due process arguments that Wiggins presented in its exceptions.  Wiggins had actual notice of the ALJ’s and the Commission’s interim rulings regarding the scope and legal and factual issues to be considered in this proceeding before filing its testimony and before the evidentiary hearing.  The Commission also rejected Wiggins’s arguments regarding the matching principle and evidentiary issues.  The Commission noted that the ALJ evaluates the credibility of evidence and determines what weight, if any, should be given to a specific item of evidence.

5. Finally, the Order Denying Exceptions emphasized that the denial of Wiggins’s petition was not the result of its decision to install a Fiber-to-the-Home (FTTH) network, but the result of its failure to present proper evidentiary support for its CHCSM request.  The Commission specifically noted that it was denying the petition without prejudice and provided guidance to Wiggins in the event it opts to re-file its petition regarding the proper accounting records that all telecommunications carriers, rural and non-rural, must present in support of their CHCSM petitions.  

C. RRR

6. In its RRR, Wiggins largely reiterates the arguments presented in its exceptions to the Recommended Decision.  We have addressed these arguments in detail in the Order Denying Exceptions.  In this Decision, we affirm and incorporate our prior findings and conclusions regarding Wiggins’s CHCSM petition.

7. Wiggins’s primary argument for RRR is that the Commission based its Order Denying Exceptions upon Wiggins’s deployment of FTTH technology.
  Wiggins is incorrect.  As stated in that Decision, the denial of Wiggins’s petition is “not the result of its decision to install an FTTH network, but is the result of the carrier failing to present proper accounting and support for its request for CHCSM funds.”
  The Order Denying Exceptions also cites § 40-15-108(2), C.R.S., that “requires telecommunications carriers [such as Wiggins] to segregate their 
intrastate and interstate investments in accordance with allocation methodologies as prescribed by the Commission to ensure that deregulated telecommunications services are not subsidized by regulated services.”
  Another indicator that the denial of Wiggins’s petition is premised upon the inadequacy of Wiggins’s evidence, not its decision to deploy FTTH technology, is that the denial was entered without prejudice, allowing Wiggins to resubmit its request upon the preparation of certain accounting records.

8. Wiggins’s RRR objects to the Commission’s interim decision affirming the ALJ’s ability to examine Wiggins’s accounting records, arguing that it resulted in treatment different than incumbent local exchange carriers that have not installed the FTTH infrastructure and have traditional copper networks.  Again, Wiggins mischaracterizes the record in this case and the reasons underlying the Commission’s examination into Wiggins’s compliance with the statutes governing the CHCSM.

9. Wiggins’s receipt of American Recovery and Reinvestment (ARRA) grant and loan proceeds and its allocation of costs and revenues in the provisioning of basic and other services over its network raised important issues under Colorado law.  The OCC filed a briefing stating that Wiggins was not accounting properly for its receipt of ARRA grant and loan proceeds.
  Also, Staff asserted that only a small portion of Wiggins’s network may be used for basic local exchange services eligible for CHCSM support relative to other services and products that Wiggins can offer over FTTH.
  

10. Wiggins’s own statements in its filings with the Commission also raised important issues of its accounting for cost and revenues.  Wiggins admitted that grant and loan proceeds awarded by the ARRA in 2010 and received in 2011 were not included as part of its case for CHCSM eligibility.
  Wiggins cited federal law, not state law, in arguing that the loan proceeds do not constitute sources of revenue.
  Wiggins admitted that it recorded grant monies in 
non-regulated accounts that would not be allocated toward its provisioning of basic services.
  Wiggins also asserted that the ARRA monies, though received by Wiggins, would be used by its subsidiary in providing services as a competitive provider.  Instead of advancing its position that the Commission should disregard these facts and circumstances, Wiggins’s assertions supported a more detailed review into the carrier’s allocation of basic service costs and revenues. 

11. The facts and circumstances surrounding Wiggins’s CHCSM petition warranted a review of Wiggins’s allocations of basic service costs and revenues.  These circumstances, alone or taken together, presented a risk that CHCSM funding may be used for non-basic local exchange services in violation of § 40-15-108(2), C.R.S.  A detailed review also ensured compliance with § 40-15-208, C.R.S., that allows CHCSM funding only if the carrier’s basic service costs exceed its sources of revenue.  The interim decision authorizing this review was in fulfillment of our obligation to enforce those statutes.  

12. Next, Wiggins argues no rule or statute authorizes the Commission to depart from its own precedent regardless of issues of first impression or novel circumstances.  Because the facts underlying the Wiggins petition are different and raised important issues under the statutes 
governing the CHCSM, the other cases do not serve as precedent to the Wiggins petition.  Nevertheless, a rule authorizing departure from prior precedent is not necessary for the Commission to enter decisions in the present case that ensure proper implementation of Commission rules so long as the Commission provides a “reasoned explanation”
 or has a “reasonable basis”
 for the departure, and the Commission has done so.  In addition, the Commission has the authority to waive its own rules, both procedural and substantive.  See, e.g., Rule 1003(a) of the Rules of Practice and Procedures, 4 Code of Colorado Regulations 723-1.  Finally, the Commission must enforce state law and ensure that regulated telecommunications services do not subsidize deregulated services and that CHCSM funding is issued only when costs exceed revenues.  These statutory obligations prevail over the rules-based Nunn Doctrine.  As we explained above, the approach used in Nunn and other prior petitions for CHCSM support would not have allowed us to properly discharge those obligations given the circumstances of this case.  

13. Finally, Wiggins argues that, because Staff witness Ms. Parker accepted Wiggins’s Part 36 study in structuring her recommendations, and because her concerns with the lack of CPRs were satisfied by Wiggins’s witness Ms. Simmons’s rebuttal testimony, the Commission ignored substantial record evidence when it concluded that the Part 36 study was not reliable.  Wiggins also argues that this evidence was uncontroverted and central to the ultimate outcome of this proceeding.  Wiggins claims that the ALJ and the Commission erred when it ignored this evidence without explanation.  

14. As Wiggins admits on RRR, Staff’s position is entitled to no greater weight than that of any other litigant in a Commission proceeding.  We also do not agree with Wiggins’s characterization of Ms. Parker’s testimony.  In addition, the Commission has an independent duty to determine matters that are within the public interest.  Caldwell v. Pub. Utils. Comm’n, 692 P.2d 1085, 1089 (Colo. 1984).  Hence, the Commission is not bound by evidence or proposals made by the parties, even if they are not controverted.  Further, we reiterate that the ALJ is in the best position to judge the credibility of all evidence and to determine what weight, if any, should be given to any particular item of evidence.  On RRR, Wiggins does not address or attempt to rebut the conclusion that it lacked updated CPRs.
  Finally, we considered the requisites of §§ 40-15-108 and -208, C.R.S., when we upheld the ALJ’s conclusion that Wiggins’s documentation failed to show that non-regulated services would not be subsidized through CHCSM funds or that costs attributable to the provisioning of basic services were greater than basic service revenues. 

15. In sum, we deny the RRR and affirm the Order Denying Exceptions.  We do not dispute or question Wiggins’s decision to install the FTTH infrastructure or intend to discourage any carrier from deploying such infrastructure in the future.  We emphasize that denial of the CHCSM petition in this instance resulted from Wiggins’s failure to present proper accounting and support for the petition rather than its choice to use any particular infrastructure.  Finally, as we did in the Order Denying Exceptions, our denial of the Petition is without prejudice.
II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration of Decision No. C13-0529, filed on June 13, 2013 by Wiggins Telephone Association is denied, consistent with the discussion above.

2. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
July 10, 2013.
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� By Decision No. C13-0617, mailed May 24, 2013, the Commission extended the time for Wiggins to file RRR to Decision No. C13-0529 to June 13, 2013.  This RRR is therefore timely.  


� Wiggins’s RRR says:





The only basis for WTA’s application for HCSM support being treated differently by the Commission than that of prior applicants is its least cost decision to deploy a FTTH network.  This Commission conclusion is the lynchpin that supports the entity of the Order’s rationale.  Wiggins’s RRR, at 1-2 (Emphasis added)





*         *          *





So notwithstanding the Order’s attempt to shift attention from the effect of the decision upon WTA to accounting matters it is clear that the “novel” determination violated WTA’s right to expect “neutral treatment” and not to be treated differently than another class of providers; and especially to not be treated differently than a competitor. Wiggins’s RRR, at 6-7





� Order Denying Exceptions, at ¶ 25.


� Id., at ¶26.


� Colorado Office of Consumer Counsel Response, dated November 18, 2011.


� Staff Response, dated November 18, 2011, at 1-2.


� Wiggins’s Exceptions, dated November 4, 2011, at 6-7.


� Id., at 7-8.


� Id., at 8.


�   Verizon v. FCC, 570 F.3d 294, 305 (D.C. Cir. 2009).  


�   Pub. Serv. Co. v. Pub. Utils. Comm’n, 26 P.l3d 1198, 1205 (Colo. 2001).


�  On exceptions, Wiggins even argues that other carriers do not always have updated CPRs.  Regardless of whether this is the case, petitioners for CHCSM support are required to have updated CPRs and the Nunn Doctrine does not relieve carriers of this requirement.  Decision No. C13-0529, at ¶ 25.
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