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I. BY THE COMMISSION

A. Statement

1.
This matter comes before the Commission for consideration of the Verified Petition of Public Service Company of Colorado (Public Service) for Certain Declaratory Orders Concerning the Rights of the Company Under Its Service Territory Certificate Covering Boulder County, Colorado (Petition).  The Petition concerns the planning and modeling assumption by the City of Boulder (Boulder) that approximately 5,800 electric customers of Public Service located in Boulder County, but outside of Boulder city municipal boundaries will automatically become customers of a Boulder municipal utility in the event Boulder proceeds with municipalization.  

2.
By Decision No. C13-0705, mailed June 12, 2013, the Commission accepted the Petition and opened this proceeding.  The Commission also established the deadlines for interventions and responses to interventions.  Finally, the Commission invited interested persons to comment on: whether a hearing is needed or whether legal briefs will be sufficient; whether to refer this matter to an Administrative Law Judge; and, whether to establish additional procedural requirements.  In this Decision, we: rule on the notice and motions to intervene and motion to participate as amici curiae that have been filed pursuant to Decision No. C13-0705; grant the motion for leave to file reply filed by Boulder; determine that we will consider the Petition en banc; and, establish a schedule for the filing of legal briefs.  

B.
Interventions and Motion to Participate as Amici Curiae
3.
Pursuant to Decision No. C13-0705, the Colorado Office of Consumer Counsel (OCC) filed a notice of intervention by right; Boulder and Black Hills/Colorado Electric Utility Company, L.P., and Black Hills/Colorado Gas Utility Company, L.P. (Black Hills) filed petitions to intervene by permission; and Colorado Rural Electric Association, Delta-Montrose Electric Association, Holy Cross Electric Association, Poudre Valley Rural Electric Association, and United Power (collectively, the Joint Movants) filed a joint motion to participate as amici curiae.
4.
In its response filed on July 3, 2013, Public Service states that it does not oppose any of the interventions or motion to participate as amici curiae.  

5.
We note the OCC’s intervention as of right, and we find good cause to grant Boulder’s petition to intervene by permission, and grant the Joint Movants’ motion to participate as amici curiae.  

6.
Black Hills explains in its intervention that it serves gas and electric customers in several Colorado communities pursuant to Certificates of Public Convenience and Necessity on file with the Commission.  Black Hills argues that a Commission decision regarding the Petition could affect substantially its tangible interests and customers.  
7.
We deny the motion to intervene filed by Black Hills, because it has not shown an interest sufficient to warrant intervention.  Black Hills does not identify any specific monetary or property interest, or any legal duty or obligation that will be impacted as a result of our decision on the Petition.  A Commission decision in this proceeding affects Black Hills only through its precedential value and in regard to speculative, future events that may or may not ever occur.  However, we encourage Black Hills to participate in this proceeding as an amicus curiae under Rule 1200(c) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, in the same manner as the Joint Movants.  Black Hills may have a valuable perspective and conferring amicus status upon Black Hills will enable it to present its viewpoint to the Commission.  

B. Procedural Considerations

8.
Boulder filed a motion for leave to reply and a proposed reply to Public Service’s comments concerning procedures on July 9, 2013.  In that motion, Boulder disagrees with Public Service’s statement that material facts are not in dispute.  Boulder requests that the Commission permit the parties to include verified factual statements along with their legal briefs.   
9.
We grant the motion, permit the reply filed by Boulder, and permit the parties to include verified factual statements along with their legal briefs.  


10.
We agree with Public Service and Black Hills that the issues raised in the Petition should be heard en banc, and so order.  

11.
We also agree with the parties and amici that the issues raised in the Petition and other filings do not require an evidentiary hearing at this time, subject to our review of any factual submissions.  

12.
We request that the parties and amici curiae address the following issues in their legal briefs: 

The nexus between Boulder’s claimed power to condemn utility facilities outside of its municipal boundaries,
 the courts’ jurisdiction over condemnation matters, Public Service’s certification to serve electric customers outside of these boundaries, and our regulatory authority.  This issue includes, but is not limited to, the specific question of, if Boulder may condemn facilities that are used to serve customers outside city limits, does this power result in Boulder’s right to serve retail customers located outside city limits and served by these utility facilities without the necessity of obtaining certification from the Colorado Commission?  
On pages 3 and 4 of its June 7, 2013 filing, Boulder states that, because “there emphatically has been no assumption on Boulder’s part that the Commission would not be involved in the decision regarding the service of customers located outside Boulder’s jurisdictional limits if Boulder proceeds with the acquisition of the electric distribution system that serves those customers,” there is no justiciable controversy raised by Public Service’s petition for declaratory relief.  On page 9 of that filing, Boulder states that it “would, of course, seek all appropriate approvals from the Commission.”  By this Decision, the Commission requests comments from Boulder on the specific approvals it would seek from the Commission under these circumstances and whether they are the same or different from those referenced in the Petition.
To the extent Boulder or other parties and amici argue that there is a lack of justiciable controversy in this matter,
 how do they reconcile that position with Boulder’s filing of a petition for declaratory order with the Federal Energy Regulatory Commission, Docket No. EL13-67-000, based on the same potential municipalization? 

13.
We grant permission for the parties and amici to submit two rounds of legal briefs.  The first round of briefs, not exceeding 25 pages, will be due 30 days after the mailed date of this Decision, or on or before August 15, 2013.  The second round of briefs, not exceeding 10 pages, will be due 15 days after the first round of briefs is filed, or on or before August 30, 2013.

II. order

A. It Is Ordered That:

1. The intervention as of right filed by the Colorado Office of Consumer Counsel is noted.  

2. The motion to intervene by permission filed by the City of Boulder (Boulder) is granted.

3. The motion to participate as amici curiae filed by the Colorado Rural Electric Association, Delta-Montrose Electric Association, Holy Cross Electric Association, Poudre Valley Rural Electric Association, and United Power is granted.

4. The motion to intervene by permission filed by Black Hills/Colorado Electric Utility Company, L.P., and Black Hills/Colorado Gas Utility Company, L.P. (Black Hills) is denied.  

5. Black Hills is permitted to participate as amicus curiae in this proceeding.

6. The motion for leave to reply and a proposed reply filed by Boulder is granted.
7. The Commission will hear this matter en banc.  
8. The parties and amici curiae may file the first round of briefs, not exceeding 25 pages, 30 days after the mailed date of this Decision, or on or before August 15, 2013.  The parties and amici curiae may file the second round of briefs, not exceeding 10 pages, 15 days after the first round of briefs is filed, or on or before August 30, 2013.
9. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
July 10, 2013.
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