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I. BY THE COMMISSION 

A. Statement

1. Black Hills/Colorado Electric Utility Company, LP (Black Hills or the Company) filed Advice Letter No. 662 on October 1, 2012, in which it proposed the complete replacement of its Colo. PUC No. 8 set of tariffs with a new set of tariffs in Colo. PUC No. 9.  In addition to various base rate adjustments, Black Hills proposed modifications to its Energy Cost Adjustment (ECA) rate rider and proposed a Time-Of-Use (TOU) pilot program to be available, on a voluntary basis, to the Company’s customers presently taking service under the Large General Service or Large Power Service tariffs. 
2. On May 14, 2013, Administrative Law Judge (ALJ) Paul C. Gomez issued Decision No. R13-0562 (Recommended Decision) permanently suspending the tariffs filed with Advice Letter No. 662.  For purposes of establishing the rates to be included in 
Colo. PUC No. 9, the Recommended Decision approved two unopposed settlement agreements reached by Black Hills and certain parties in the case.  The first settlement addressed the proposed TOU pilot program, and the second settlement addressed the ECA as well as certain modifications to the Company’s construction allowance.  The Recommended Decision also addressed various contested issues surrounding the Company’s proposed cost allocations and base rates to be set forth in Colo. PUC No. 9. 

3. Exceptions to Decision No. R13-0562 were filed timely by Black Hills; the Colorado Office of Consumer Counsel (OCC); and the Board of Water Works of Pueblo, Colorado and the Fountain Valley Authority, jointly (the Public Intervenors).  Responses to exceptions were filed timely by Black Hills and the Public Intervenors.

4. Now being duly advised in this matter, we grant the exceptions filed by Black Hills and the Public Intervenors and deny the exceptions filed by the OCC.
B. Allocation of Generation Plant and Fixed Purchased Capacity Costs
5. Black Hills argued, as part of its case in this proceeding, that the primary cost driver for production (electric generation) plant is the amount of capacity necessary for meeting customer needs.  The Company also argued that coincident peak (CP) demand is the cost driver for the amount of capacity built or acquired to serve customers.  

6. For the assignment of production plant and purchased power demand charges, Black Hills thus requested that the Commission approve an Average and Excess allocator, or the “A&E 3CP allocator.”  As indicated by its name, the allocator is derived partly by using the average of three monthly CPs for each rate class (June, July, and August).  The allocator also incorporates each rate class’s average demand, which is mathematically derived using a measure of the class’s energy usage. 
7. In response to Black Hills’ proposed A&E 3CP allocator, the OCC argued that the Commission instead require the Company to allocate electricity supply capacity costs as follows: 60 percent of total production plant and purchased power demand charges would be assigned using a demand-based allocator and 40 percent of total production plant and purchased power demand charges would be assigned using an energy-based allocator.  The OCC argued that the Company’s proposed A&E 3CP allocator ignored the fact that electricity supply capacity costs are incurred, in part, to provide energy throughout the year.   

8. In the Recommended Decision, the ALJ found that each rate class’s CP demand was the proper measure of demand to use for the derivation of an allocator for generation plant and fixed purchased capacity costs.  The ALJ also approved the Company’s proposed A&E 3CP allocator, rejecting the OCC’s “60/40 allocator,” explaining that the OCC failed to demonstrate why its proposed allocation approach should apply to Black Hills’ system that is now almost entirely dependent on natural gas fired generation facilities.  

9. In its exceptions, the OCC reiterates its argument that the A&E 3CP allocator is entirely peak demand related.  The OCC also states that “all natural gas plants do not have the same fixed and operating costs” and takes the position that the ALJ’s rejection of the “60/40” allocator is premised on an assumption that there is no diversity of costs as between base and peak generation in the Company’s portfolio.

10. In its response to the OCC’s exceptions, Black Hills points out that, in the Company’s last Phase II rate proceeding, Docket No. 03S-539E, the Commission encouraged it to consider use of a “3 CP” method for the allocation of production plant and associated expenses.
  Black Hills also argues that the Recommended Decision approving the 
A&E 3CP allocator is supported by substantial evidence in the proceeding and that the OCC’s proposed 60/40 allocator was properly rejected.  Black Hills further posits that the OCC’s proposed 60/40 allocator is inappropriate when applied without a corresponding allocator that weighs the allocation of fuel expenses to the benefit of high load factor customer classes.  

11. The Public Intervenors raise similar objections to the OCC’s exceptions.  They assert that the evidence in the record supports the ALJ’s findings with respect to the approval of the A&E 3CP allocator.  The Public Intervenors further argue that the OCC’s recommended 60/40 allocator is unsupported and fails to send accurate price signals reflecting cost causation principles.

12. We agree with the Recommended Decision that the A&E 3CP allocator is appropriate for the assignment of production plant costs and purchased power demand charges.  The A&E 3CP properly reflects cause causation principles by combining measures of the demands placed on generation capacity with measures of annual energy usage.  We also agree with the ALJ, Black Hills, and the Public Intervenors that the adoption of the OCC’s proposed 60/40 allocator is unsupported by the record in this proceeding.  Therefore we deny the OCC’s exceptions.

C. Allocation of Distribution Plant Using the Minimum-Intercept Method

13. In its case, Black Hills proposed to separate certain distribution plant costs into two broad categories:  a customer-related category for costs primarily associated with connecting customers to its electric distribution system; and, a demand-related category for costs primarily associated with providing customers with the amount of electricity they require.  

14. Through the testimony of witness Gary L. Goble, Black Hills explained that it used the minimum-intercept method for assigning distribution plant costs into these two broad categories.  This process statistically attributes the installed cost of a given type of distribution plant to its current carrying capacity or demand rating.  Regression techniques are used to create curves that correlate the installed cost of distribution equipment to demand, and those curves are extended to a “no-load” or zero intercept hypothetical case where the cost of plant is deemed to be the customer component.
 

15. Black Hills also explained through Mr. Goble’s testimony that the NARUC Electric Utility Cost Allocation Manual (NARUC Manual) supports the Company’s position that electric utilities build distribution facilities to provide both deliverability of electricity and ability to meet demands placed upon the system and that a class cost of service study should recognize these cost drivers when allocating costs to classes.  Black Hills further pointed out that the minimum-intercept method is described in the NARUC Manual.

16. The OCC criticized the minimum-intercept method as being unsupported.  The OCC also took the position that a direct relationship between distribution plant cost and number of customers must be proven, not merely suggested as Black Hills has done. 

17. In the Recommended Decision, the ALJ accepted the OCC’s recommendation to reject the minimum-intercept method and to require Black Hills instead to allocate distribution plant as demand-related costs only.  The ALJ found the minimum-intercept method to have little value in this proceeding because there was no clearly demonstrated relationship between the costs of distribution plant and the number of customers on the Company’s system.  

18. In its exceptions, the Public Intervenors argue that Black Hills’ proposed minimum-intercept method appropriately tracks cost incurrence on the Company’s distribution system and that the circumstances surrounding cost incurrence on the Company’s system have not changed since the Commission approved the minimum-intercept method in Docket 
No. 03S-539E.  Citing two Colorado Supreme Court cases, the Public Intervenors further argue that the ALJ erred in rejecting the minimum-intercept method in this proceeding, because the evidence shows no changed circumstances that would warrant a departure from Decision No. C04-1060, Docket No. 03S-539E issued September 3, 2004.

19. Black Hills argues that it relied on the Commission’s adoption of the minimum intercept approach in a previous litigated proceeding, Docket No. 03S-539E.  Echoing the Public Intervenors, Black Hills argues that its distribution system has not changed significantly since Decision No. C04-1060 was issued.  The Company further contends that the OCC failed to demonstrate that there was a reasonable basis to depart from the minimum-intercept method adopted in Docket No. 03S-0539E.
20. We conclude that Decision No. C04-1060 in Docket No. 03S-0539E found that a portion of the costs associated with Black Hills’ distribution plant results from providing service to customers and is properly categorized as customer related.  We find sufficient evidence in the record in this case to support that conclusion here.   

21. We also find that the OCC’s proposal to allocate distribution plant costs only on a demand basis runs counter to the Commission’s determination that Black Hills’ distribution facilities support both the deliverability of electricity to customers and the capacity to meet the demands they place upon its system.  We disagree with the OCC’s position that the minimum intercept approach proposed by Black Hills is so flawed that it should not be applied again.  

22. We therefore grant the exceptions on this point filed by Black Hills and the Public Intervenors.  Black Hills shall allocate distribution plant costs as proposed for Accounts 364 through 368 using the minimum-intercept method. 

23. Although we approve the minimum-intercept method specifically for Black Hills in this Phase II rate proceeding, we recognize that the approach for assigning distribution plant costs could be improved.  We further note that Black Hills witness Frederic C. Stoffel explained in his testimony that the Company is completing the installation and testing of a new Meter Data Management System.  Mr. Stoffel testified that this system automatically collects data from its Advanced Metering Infrastructure that will be used as load research for determining the allocation factors in Black Hills’ next Phase II proceeding.
  We expect Black Hills to satisfy this objective in its next Phase II rate case.  Further, we direct the Company to file a Phase II rate case as soon as reasonably practical after its next Phase I rate case.

D. Residential and Small Commercial Monthly Customer Charges

24. Because the Recommended Decision instructed Black Hills to re-calculate the class-allocated revenue requirements without the use of the minimum-intercept method for the purpose of establishing the monthly customer charges to be in Colo. PUC No. 9, it is necessary to revisit this matter in light of our decision to approve the minimum-intercept method.  
25. In its exceptions, Black Hills also requests that, if the Commission reverses the Recommended Decision on the minimum-intercept method, the Commission also should reverse the instruction to revise the customer charges based on revenue requirements without the minimum-intercept method.
26. We agree with Black Hills and approve the Company’s proposal as set forth in its case in chief to reduce the residential customer charge to $16.50 and to set the customer charge at $24.00 for small general service non-demand customers.  We find these monthly customer charges to be reasonable in light of the results of the Company’s class cost of service study.  
E. Process for Filing Compliance Tariffs

27. Finally, Black Hills points out in its exceptions that, because exceptions have been filed to the Recommended Decision, the procedural requirements for making compliance tariff filings as set forth in Decision No. R13-0562 are no longer appropriate.  The Company requests that the Commission adopt new procedures in light of its decision on exceptions.
28. We concur with Black Hills that a new procedure for the filing of compliance tariffs is necessary.  Therefore, we set aside the compliance tariff process established in the Recommended Decision and direct the Company to design rates for Colo. PUC No. 9 in accordance with Decision No. R13-0562 as modified by this Order.  Given that the Company’s proposed cost allocations have generally been accepted, the approved class cost of service study should be consistent with the study presented in the Company’s Rebuttal Testimony.  The primary new item to be included in Colo. PUC No. 9 should be only the General Rate Schedule Adjustment to address any revenue deficiency as the result of the implementation of ¶ 104 of Decision No. R13-0562.

29. Accordingly, we direct Black Hills to make a compliance advice letter tariff filing that includes a rate design incorporating the directives and modifications contained in the Recommended Decision as amended by this Order.  The rate design should explain the implementation of ¶ 104 of Decision No. R13-0562.  The compliance tariffs shall be effective on not less than one business day’s notice.
II. ORDER

A. The Commission Orders That:

1. The Exceptions to Decision No. R13-0562 filed by Black Hills/Colorado Electric Utility Company, LP (Black Hills), on June 3, 2013, are granted, consistent with the discussion above.

2. The Exceptions to Decision No. R13-0562 filed jointly by the Board of Water Works of Pueblo, Colorado and the Fountain Valley Authority, on June 3, 2013, are granted, consistent with the discussion above.

3. The Exceptions to Decision No. R13-0562 filed by the Colorado Office of Consumer Counsel on June 3, 2013, are denied, consistent with the discussion above.

4. Black Hills shall make a compliance advice letter tariff filing that includes a rate design incorporating the directives and modifications contained in Decision No. R13-0562 as amended by this Order.  The rate design should explain the implementation of ¶ 104 of Decision No. R13-0562.  The compliance tariffs shall be effective on not less than one business day’s notice.
5. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.
6. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
June 19, 2013.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


JAMES K. TARPEY
________________________________



PAMELA J. PATTON
________________________________

Commissioners




� On June 11, 2013, Cripple Creek & Victor Gold Mining Company and Holcim (US) Inc. filed a Joinder to the Response of Black Hills to the OCC’s Exceptions.


� Docket No. 03S-529E concerned a Phase II rate case filed by Aquila, Inc. (Aquila), Black Hills’ predecessor.  Black Hills acquired Aquila’s Colorado electric assets in July 2008.   


� Goble Rebuttal, pp. 15-25.


� Stoffel Rebuttal, p. 11.


� We further concur with the ALJ that, in light of the 60 MW of “unattributed demand” that resulted, in part, from substandard load research data, Black Hills’ load research efforts must improve.
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