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IN THE MATTER OF THE APPLICATION OF BLACK HILLS/COLORADO ELECTRIC UTILITY COMPANY, LP FOR (1) APPROVAL OF ITS 2013 ELECTRIC RESOURCE PLAN, AND (2) APPROVAL OF ITS 2013-2014 RES COMPLIANCE PLAN.
DOCKET NO. 13A-0446E

IN THE MATTER OF THE APPLICATION OF BLACK HILLS/COLORADO ELECTRIC UTILITY COMPANY LP FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO CONSTRUCT A POWER PLANT CONSISTING OF A 40 MW SIMPLE CYCLE COMBUSTION TURBINE AND ASSOCIATED BALANCE OF PLANT PURSUANT TO COMMISSION DECISION NO. C12-1434.
DOCKET NO. 13A-0447E

IN THE MATTER OF THE APPLICATION OF BLACK HILLS/COLORADO ELECTRIC UTILITY COMPANY LP, FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY FOR THE RETIREMENT OF PUEBLO 5 AND 6.
INTERIM ORDER granting motions for extraordinary protection, 
granting interventions, ORDERING 
FILING OF INFORMATION, and granting 
motion to appear pro hac vice
Mailed Date:  
June 21, 2013
Adopted Date:  
June 19, 2013

I. BY THE COMMISSION

A. Statement
1. On April 30, 2013, Black Hills/Colorado Electric Utility Company, LP (Black Hills or Company) filed in Docket No. 13A-0445E, a Verified Application seeking an order approving its 2013 Electric Resource Plan (2013 ERP) and its 2013-2014 Qualifying Retail Utility Compliance Plan (2013-2014 RES Compliance Plan).  In addition, on April 30, 2013, Black Hills filed in Docket No. 13A-0446E an application for a Certificate of Public Convenience and Necessity (CPCN) for the construction of a 40 MW LM6000 natural-gas fired generation unit at the Company’s Pueblo Airport Generation Stations.   Also on April 30, 2013, in Docket No. 13A-0447E, the Company filed an application for a CPCN approving the retirement of Pueblo units 5 and 6 on December 31, 2013.
2. In conjunction with these application filings, in Docket No. 13A-0445E, Black Hills filed a Motion for a Protective Order Affording Extraordinary Confidential Protection to Electric Resource Plan Information, Information Used for Modeling a Possible La Junta 
Waste-to-Energy Section 123 Facility, and Three Exhibits of the Testimony of Mark L. Lux (Motion for Extraordinary Protection) on April 30, 2013.  In Docket No. 13A-0446E, the Company filed a similar motion seeking a protective order only for the same Highly Confidential Exhibits of Mark L. Lux referenced in the Motion for Extraordinary Protection.  

3. By Decision No. C13-0536-I, issued on May 8, 2013, the Commission consolidated Docket Nos. 13A-0445E, 13A-0446E, and 13A-0447E, established Docket No. 13A-0445E as the primary docket, and set the matter for hearing.  
4. The Commission issued a Notice of Applications Filed (Notice) for the consolidated proceedings on May 8, 2013.  The Notice established an intervention period that ended on June 7, 2013. 
5. By Decision No. C13-0616-I, issued on May 24, 2013, the Commission set June 17, 2013 as the deadline for responses to interventions.  In addition, pursuant to paragraph 3603(b) of the Commission’s Rules Regulating Electric Utilities 4 Code of Colorado Regulations 723-3 and Decision No. C13-0616-I, the June 7, 2013 deadline for intervention filings also served as the deadline for responses to the Motion for Protective Order.
B. Interventions

6. The Colorado Energy Office (CEO), the Colorado Office of Consumer Counsel (OCC), and Staff of the Colorado Public Utilities Commission (Staff) each timely filed notices of intervention as of right.  
7. The following entities timely filed requests to intervene:

· Energy Recovery Specialists, LLC

· The Rocky Mountain Environmental Labor Coalition (RMELC)

· Southwest Generation Operating Company, LLC (Southwest Gen)

· Board of Water Works of Pueblo Colorado and Fountain Valley Authority, jointly (Public Intervenors)

· Southeast Colorado Solar Coalition

· Holcim (US) Inc. (Holcim)

· Western Resource Advocates (WRA)

· City of Pueblo, Colorado (Pueblo)

· American Iron and Metal, Inc. (AIM)

· Colorado Independent Energy Association (CIEA)

· Noble Energy Inc. and EnCana Oil and Gas (USA) Inc. (the Gas Producers)

8. We find good cause to grant these requests to intervene in this matter, noting that all have participated in resource-related Commission proceedings in the past and that Black Hills filed no objections to these requests.

9. The parties in this proceeding include Black Hills; CEO; the OCC; Staff; Energy Recovery Specialists, LLS; RMELC; Southwest Gen; the Public Intervenors; Southeast Colorado Solar Coalition; Holcim; WRA; Pueblo; AIM; CIEA; and the Gas Producers.

C. Motion for Protective Order

10. The Motion for Protective Order requests that the Commission grant extraordinary protection to three sets of information that Black Hills claims to be highly confidential.  The first set includes proprietary and highly confidential Owners Cost information related to the LM6000 generation turbine contained within certain exhibits attached to the Direct Testimony of Mark L. Lux (Mark Lux Confidential Exhibits).  The second set includes a proprietary, highly confidential PowerPoint presentation and other information regarding a proposed La Junta waste-to-energy resource (La Junta Information) which was modeled in the Alternative 1 and 2 Plans as described in the Company’s 2013 ERP.
  The third set includes various model inputs, bid information, and certain modeling files listed in the 2013 ERP at Section 9.3.
11. In the motion, Black Hills states that it will provide access to confidential and highly confidential information in accordance with the Commission’s rules.  However, Black Hills also requests to restrict access to the Mark Lux Highly Confidential Exhibits and La Junta Information to fewer individuals than those listed as eligible to receive highly confidential information under Rule 3614.  With respect to the Mark Lux Confidential Exhibits, Black Hills request that the information be limited to the Commissioners, Administrative Law Judges (ALJs), Staff (Trial and Advisory), the OCC, the Independent Evaluator,
 and a reasonable number of attorneys and subject matter experts retained by parties, with the exclusion of potential bidders as well as attorneys and subject matter experts of potential bidders.  Similarly, Black Hills request that the La Junta Information be limited to the Commissioners, ALJs, Staff (Trial and Advisory), the OCC, the Independent Evaluator, and a reasonable number of attorneys and subject matter experts retained by parties, with the exclusion of potential bidders as well as attorneys and subject matter experts of potential bidders.

12. We note that no party timely filed an objection to the Motion for Protective Order.  Given that it is unopposed and that the parties are experienced with the Commission’s 
ERP-related proceedings, we find good cause to grant the Motion for Protective Order.

13. Based on the description of the La Junta Information in the Motion for Protective Order and because a waste-to-energy project was included as a “Section 123 resource” in Alternative Plans 1 and 2 in the 2013 ERP, we are interested in reviewing the detailed information on the La Junta project.  Therefore, we direct Black Hills to file the PowerPoint presentation mentioned in the Motion for Protective Order, under seal, within seven days of the effective date of this Order.  

D. Request to Appear Pro Hac Vice
14. On June 7, 2013, Steven S. Michel filed a Motion to Appear Pro Hac Vice as counsel for WRA.  Rule 221(1) of the Colorado Rules of Civil Procedure (C.R.C.P.) lists the requirements that out of state attorneys must meet to appear on a particular matter in Colorado.   In addition, C.R.C.P. 221.1 specifically addresses appearances by out of state attorneys before Colorado administrative agencies.  It provides that all filing requirements of C.R.C.P. 221(1) must be followed, except those dealing with designating a Colorado associate attorney. In this case we find that Mr. Michel’s motion to appear pro hac vice complies with all of the requirements enumerated in C.R.C.P. 221(1). We therefore find good cause to waive response time and to grant that motion.
II. ORDER

A. It Is Ordered That:

1. The Motion for a Protective Order Affording Extraordinary Confidential Protection to Electric Resource Plan Information, Information Used for Modeling a Possible La Junta Waste-to-Energy Section 123 Facility, and Three Exhibits of the Testimony of Mark L Lux filed by Black Hills/Colorado Electric Utility Company, LP (Black Hills) in Docket No. 13A-0445E on April 30, 2013 is granted. 

2. The Motion for a Protective Order Affording Extraordinary Confidential Protection to Three Exhibits of the Testimony of Mark L Lux filed by Black Hills in Docket No. 13A-0446E on April 30, 2013 is granted.
3. Black Hills shall file, under seal and within seven days of the effective date of this Order, certain highly confidential information concerning the La Junta waste-to-energy project, consistent with the discussion above.

4. The Petition to Intervene filed by Energy Recovery Specialist, LLC filed on May 23, 2013 is granted. 

5. The Notice of Intervention by Right filed by the Colorado Office of Consumer Council on May 23, 2013 is noted.

6. The Notice of Intervention by Right filed by the Colorado Energy Office on May 24, 2013 is noted.

7. The Petition to Intervene filed by the Rocky Mountain Environmental Labor Coalition filed on May 31, 2013 is granted. 

8. The Notice of Intervention by Right filed by Staff of Colorado Public Utilities Commission on June 5, 2013 is noted.

9. The Petition for Leave to Intervene filed by Southwest Generation Operating Company, LLC filed on June 5, 2013 is granted. 

10. The Petition to Intervene filed jointly by Board or Water Works of Pueblo Colorado and Fountain Valley Authority on June 5, 2013 is granted. 

11. The Petition for Leave to Intervene filed by Southeast Colorado Solar Coalition on June 7, 2013 is granted. 

12. The Petition to Intervene filed by Holcim (US) Inc. filed on June 7, 2013 is granted. 

13. The Petition to Intervene filed by Western Resource Advocates on June 7, 2013 is granted. 

14. The Petition to Intervene filed by the City of Pueblo, Colorado on June 7, 2013 is granted.

15. The Motion for Leave to Intervene filed by American Iron and Metal, Inc. on June 7, 2013 is granted. 

16. The Motion for Leave to Intervene file by the Colorado Independent Energy Association on June 7, 2013 is granted.

17. The Petition to Intervene filed by Noble Energy Inc. and EnCana Oil and Gas (USA) Inc. on June 7, 2013 is granted. 

18. Response time to the motion filed on June 7, 2013 by of Steven S. Michael to appear pro hac vice as counsel for Western Resource Advocates is waived and the motion is granted.

19. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
June 19, 2013.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


JAMES K. TARPEY
________________________________



PAMELA J. PATTON
________________________________

Commissioners




� Stoffel Direct Testimony, Docket No. 13A-0445E, Exhibit No. FCS-1, Vol. I.


� Through the Direct Testimony of Frederic C. Stoffel, Black Hills proposes that Accion Group serve as the Independent Evaluator.
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