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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of a Verified Petition of Public Service Company of Colorado (Public Service or Company) for Certain Declaratory Orders Concerning the Rights of the Company Under Its Service Territory Certificate Covering Boulder County, Colorado (Petition), filed on May 9, 2013.  The City of Boulder (Boulder) filed an Objection to the Petition on June 7, 2013.  Public Service filed a Response to that Objection on June 10, 2013.  Being fully advised in this matter and consistent with the discussion below, we accept the Petition.  We therefore open a docket and issue notice at this time.  

2. Public Service explains that the Petition concerns Boulder’s planning and modeling assumptions regarding approximately 5,800 electric customers of Public Service located within Boulder County, but outside Boulder’s municipal boundaries.  Public Service contends that all of Boulder’s plans and models assume that these customers will automatically become customers of a Boulder municipal utility if Boulder proceeds with municipalization.  

3. Public Service argues that the goal of the Petition is to obtain certainty regarding the Company’s right to continue to serve these customers, before Public Service and Boulder spend significant resources litigating a plan that is based upon a fundamental assumption that Public Service alleges is erroneous as a matter of law.  Public Service thus seeks Commission declarations that:  (1) if a municipal utility seeks to serve customers located outside the city’s boundaries, it is subject to the certificate jurisdiction of the Commission; (2) the Commission has already granted to Public Service a certificate of public convenience and necessity covering the territory in Boulder County, outside the Boulder city boundaries, in which the 5,800 customers are located; (3) under Colorado law, there can only be one certificated utility per geographic area; (4) the certificate of an existing utility cannot be taken away without due process of law, which requires a hearing before the Commission and proof by substantial evidence that the existing certificated public utility is unwilling or unable to serve the certificated area; and (5) the need to construct replacement facilities as a result of actions taken by a challenging utility does not constitute an inability to serve.
4. In support of the Petition and the relief it seeks, Public Service offers a factual background and a legal argument (including a Memorandum of Authorities attached as Exhibit D to the Petition).  

5. In its Objection, Boulder urges the Commission to decline to open a proceeding to consider the Petition.  Boulder believes there is a lack of justiciable controversy because Public Service has misconstrued Boulder's assumptions.  Boulder states that it has not taken the position that it can automatically serve the customers in unincorporated Boulder County in the event of municipalization.  Instead, Boulder argues its position is that inclusion of these customers in the potential municipal utility's service territory would be best from a technical perspective. Further, Boulder argues that the Commission lacks jurisdiction over eminent domain and condemnation of utility facilities by home rule cities such as Boulder. 
6. In its Response, Public Service generally argues that Boulder’s arguments have no merit.  Public Service states that its Petition is not about whether Boulder has the right to acquire utility facilities outside of its boundaries in the event of municipalization; instead, the Petition is about whether Boulder will automatically have the right to serve approximately 5,800 customers located outside its municipal boundaries.  
7. We believe that resolution of the issues set forth in the Petition is important to the Company, Boulder, the customers, and all other stakeholders. We therefore accept the Petition.  Regarding the Objection, the Rules of Practice and Procedure do not contemplate that the parties file objections to petitions for declaratory orders before the Commission accepts such petitions, but as part of an intervention that occurs after the Commission accepts a petition.  In addition, the arguments presented in the Petition go to the merits of the Petition, not whether the Commission should accept it in the first place.  Finally, acceptance of the Petition will allow all stakeholders to weigh in on the issues.  We note that Boulder will have an opportunity to raise the points made in the Objection in the course of the proceeding.
8. We accept the Petition and issue this Notice of the Petition to interested persons, firms, and corporations by service of this Order.  The intervention period will expire 14 days following the mail date of this Order, or June 26, 2013.  Public Service will have seven days after petitions to intervene are filed within which to oppose these petitions.  

9. Following the expiration of the notice and intervention period, we will determine whether a hearing is needed or whether legal briefs will be sufficient, whether to refer this matter to an Administrative Law Judge, and establish such additional procedural requirements as may be necessary or appropriate.  We invite interested parties to comment on these matters as part of their petition to intervene.  

II. order

A. The Commission Orders That:

1. The Verified Petition of Public Service Company of Colorado (Public Service or Petitioner) for Certain Declaratory Orders Concerning the Rights of the Company Under Its Service Territory Certificate Covering Boulder County, Colorado (Petition) filed on May 9, 2013 is accepted.  

2. Any person desiring to intervene or participate as a party in this proceeding, including Staff of the Colorado Public Utilities Commission, shall file a petition for leave to intervene or, pursuant to the Commission’s Rules of Practice and Procedure, other appropriate pleadings to become a party on or before June 26, 2013.  

3. Alternatively, persons who do not wish to intervene or become a party, but desire to file comments, may send written comments on or before June 26, 2013, addressed to the Public Utilities Commission, 1560 Broadway, Suite 250, Denver, Colorado 80202.
4. Public Service may file a pleading in opposition of petitions to intervene within seven days after the receipt of these petitions.  

5. If a hearing is required in this matter, the Commission will notify the parties of the hearing date, time, and location.  The Petitioner must appear at the hearing, if one is set, and present evidence in support of its Petition.  Other parties may appear and present evidence in support of their position.

6. If a party does not meet the requirements of this Order and the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, the Commission may dismiss or strike the intervention upon motion filed by any other party, or upon the Commission’s own motion, unless good cause for failure to meet the requirements is shown.
7. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
June 12, 2013.
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