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I. BY THE COMMISSION

A. Statement
1. On April 23, 2013, Black Hills/Colorado Electric Utility Company, LP (Black Hills or the Company) filed an Application for Approval of a Wind Solicitation (Application).  The proposed solicitation would be accomplished through the issuance of a Wind Request for Proposals (RFP) and a Model Purchased Power Agreement (Model PPA).   Black Hills stated that it intended to issue the RFP on May 10, 2013, soliciting up to 30 MW of wind resources.  Black Hills filed the Direct Testimony of three witnesses in support of the Application.  
2. In the Direct Testimony, Black Hills states that the Company will be able to meet its Renewable Energy Standard (RES) obligations in 2013 and 2014 but will only be able to provide 15 percent of its retail electric energy sales from existing eligible energy resources in 2015, when the RES requirement increases to 20 percent of retail energy sales.  Black Hills states that it will need to acquire additional wind to meet the RES beginning in 2015.  
However, the Company also states that if the wind bids fail to satisfy “a net economic benefits test,” Black Hills may not execute a PPA as a result of the proposed solicitation.

3. In addition, Black Hills filed a Motion to Shorten the Notice and Intervention Period and to Expedite Consideration (Motion) on April 23, 2013.  Black Hills explains that the Company seeks to take advantage of potential savings to customers made possible by the recently extended federal Production Tax Credit (PTC).  According to Black Hills, a wind developer must begin construction no later than January 1, 2014 to qualify for the PTC.

4. Black Hills sets forth a proposed timeline in the Motion and in the Direct Testimony of Frederic Stoffel.  The timeline states that the Company issued a draft RFP on April 23, 2013, the date the Application was filed with the Commission.  Potential bidders were invited to comment on the draft RFP and a pre-bid conference was convened on May 8, 2013.  The final RFP and Model PPA were issued on May 10, 2013.  Bids are due on June 14, 2013.

5. According to the proposed timeline, Black Hills would provide an initial summary report of the bids received on July 1, 2013, and a full bid evaluation report to the Commission on July 16, 2013.  Because Black Hills anticipates that an affiliate may respond to the RFP, it retained an Independent Auditor pursuant to the Commission’s RES Rules, 4 Code of Colorado Regulations (CCR) 723-3-3650, et seq.  The Independent Auditor would submit a report to the Commission on whether Black Hills conducted a fair bid solicitation and bid evaluation process on July 31, 2013.  The time proposes that comments on the Independent Auditor’s report would be due on August 9, 2013.

6. According to the Motion, Black Hills seeks an initial Commission Decision on the Application, including the approval of any wind bids, on or before October 11, 2013.  The proposed timeline in the Motion does not include dates for the filing of intervenor testimony or for an evidentiary hearing.

7. By Decision No. C13-0511-I issued May 1, 2013, the Commission shortened the notice and intervention period for this proceeding, establishing May 10, 2013 as the deadline for all requests for intervention, including any notice of intervention by right filed by the Staff of the Colorado Public Utilities Commission (Staff).  The Commission also invited comment on the Company’s Motion to Expedite Consideration.

8. Notices of intervention by right were timely filed by Staff and the Colorado Office of Consumer Counsel (OCC).
9. Requests for intervention were also timely filed by the Board of Water Works of Pueblo, Colorado and Fountain Valley Authority (collectively the Public Intervenors); Colorado Independent Energy Association (CIEA); Interwest Energy Alliance; and Western Resource Advocates (WRA).
10. Being duly advised on these matters, we set this matter for hearing and refer the Application to an Administrative Law Judge (ALJ) for an initial Commission Decision pursuant to § 40-6-109(6), C.R.S.  We also require Black Hills to file Supplemental Direct Testimony as discussed below. 
B. Discussion and Findings
11. We note that our consideration of the Application cannot benefit from a recently completed review of an Electric Resource Plan (ERP) for Black Hills.  While we recognize that the Commission’s ERP Rules, 4 CCR 723-3-3650 and 723-3-3658, allow for the acquisition of resources of up to 30 MW outside of an ERP, we are concerned that the Company has again requested consideration of a resource acquisition outside of the fuller context provided by a complete ERP proceeding.  The delays in completing a full review of Black Hills’ ERP are explained in large part by the series of resource acquisition applications that have been either incomplete or disconnected from either an ERP or a RES Compliance Plan.
12. The Company’s Application also differs from the PTC wind solicitation underway for Public Service Company of Colorado (Public Service).  There, the Commission has issued a Phase I decision on Public Service’s ERP and was able to integrate the consideration of wind bids within the Phase II process.
13. Furthermore, our consideration of the Application is complicated by the fact that Black Hills filed an ERP and RES Compliance Plan on April 30, 2013.  
14. Given the possibility that the federal PTC could result in an acquisition of wind resources to the benefit of Black Hills’ ratepayers and given that the PTC is time-critical, we will, however, proceed with consideration of the Application, consistent with the following discussion and directives.
1. Completeness of the Application

15. A review of the filings in this proceeding reveals that Staff filed no deficiency letter regarding the Application pursuant to the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.  
16. The Application also appears to contain all of the information required by applicable Commission Rules.
17. Pursuant to § 40-6-109.5, C.R.S., we deem the application complete as of the effective date of this Order.  
2. Setting the Matter for Hearing and Requiring an Initial Commission Decision
18. Based on the notices of intervention by right and the requests for intervention, the Application is contested.  Staff, the OCC, and the Public Intervenors have each requested a hearing in this matter.
19. We find good cause to set the matter for hearing before an ALJ.  In addition, we find that the timing of a decision in this case, as it relates to the potential savings to customers from the federal PTC, imperatively and unavoidably requires that the Commission make an initial decision under § 40-6-109(6), C.R.S. 
3. Actions Taken Prior to Approval of the Application
20. The proposed dates for the competitive solicitation as set forth in the Motion and in the Company’s Direct Testimony indicate that Black Hills will have moved forward with the issuance of the RFP and Model PPA before the Commission has entered a decision on the Application.  The Commission was clearly not in a position to approve the RFP and Model PPA prior to its release on May 10, 2013.

21. Although pre-approval of the RFP and Model PPA is not possible under the timing requirements for PTC qualification as explained by Black Hills in its April 23, 2013 filing, we are encouraged that Black Hills has provided prospective bidders an opportunity to comment on the draft RFP and Model PPA and to engage with the Company at a pre-bid conference.  We also understand that Black Hills, the prospective bidders, and other stakeholders have a shared interest in a strong response to the proposed solicitation and are hopeful that the RFP and Model PPA issued on May 10, 2013 draws in several viable bids.

22. We further recognize that the Commission will receive an initial report summarizing the bids received on July 1, 2013.  In general, a report indicating that a number of viable bids were received would signify that the terms of the RFP and Model PPA were reasonable and appropriate, such that their pre-approval was not essential under the circumstances.  In contrast, an early report indicating that only one or a few bids were viable for further consideration could signal flaws in the RFP and Model PPA.  Given the timing situation surrounding the Application, it is essential to prevent a poor result in the competitive solicitation and for parties to act quickly to bring issues to the Commission’s attention when resolution to the problem is possible.

23. Consistent with our findings regarding similar competitive solicitations that were initiated without prior approval of an RFP or model PPA, we find that Black Hills has the discretion to solicit bids outside of the ERP approval process but also that, until the Commission issues a ruling on the merits the Application, the Company’s actions enjoy no presumption of prudence.  We also put the parties on notice that it is possible the Commission will not approve any bid in this competitive solicitation, because the results may fail to show that the acquisition of wind under the present circumstances is in the public interest.

4. Supplemental Direct Testimony

24. Black Hills states in the Application that: “the PTC can lead to significant savings for customers.”  Mr. Stoffel also states in his direct testimony that: “The Company is seeking to add renewable resources that result in a net economic benefit for our customers.”  

25. In their intervention filings, Staff, CIEA, and WRA raise questions regarding the Company’s use of the term “net economic benefit.”  Staff states that: “It is unclear whether this suggests that the costs for the wind contract must not create incremental costs to ratepayers (i.e., does not require RESA funds), or whether it is less expensive than other means of compliance (i.e., purchase of RECs).”  Both CIEA and WRA argue that the net economic benefit test is not defined in the Application and are concerned that Black Hills may not select any resources as a result of this RFP based on the outcome of an undefined economic benefit test.  

26. We find that the questions surrounding the determination of the net economic benefits of a potential wind resource require that we direct Black Hills to file supplemental direct testimony addressing two areas of interest.   

27. First, Black Hills shall explain how it will calculate “net economic benefits” or “cost savings to customers.”  Black Hills shall detail the methods, data inputs, and planning assumptions it will use in this assessment.  Black Hills shall also explain how it proposes to reconcile the Commission’s consideration of the Application with the Commission’s consideration of the bid evaluation assumptions, inputs, and methods in Docket No. 13A-0445E, the Company’s recently filed ERP proceeding.

28. Second, Black Hills shall explain whether it will consider the acquisition of a wind resource that requires the advancement of funds to the deferred account of its Renewable Energy Standard Adjustment (RESA).  The Company shall also explain how the advancement of such funds will affect the Company’s compliance with the 2 percent cap on the retail rate impact.

29. Black Hills shall file supplemental direct testimony addressing these matters on or before June 4, 2013.

5. Interventions

30. Consistent with our decision to refer this matter to an ALJ, the requests for interventions in this proceeding shall be referred to the ALJ.  The ALJ shall establish the parties in this proceeding.
II. ORDER

A. It Is Ordered That:

1. The Application for Approval of a Wind Solicitation filed by Black Hills/Colorado Electric Utility LP (Black Hills) on April 23, 2013 is set for hearing and referred to an Administrative Law Judge (ALJ) for an initial decision pursuant to § 40-6-109(6), C.R.S., consistent with the discussion above.
2. The Motion for Expedited Consideration filed by Black Hills on April 23, 2013, is granted, in part, consistent with the discussion above.

3. Black Hills is directed to file supplemental direct testimony on or before June 4, 2013, consistent with the discussion above.

4. Requests for intervention in this matter are referred to the ALJ assigned to this proceeding.

5. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 15, 2013.
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