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I. BY THE COMMISSION

A. Statement
1. This matter comes before the Commission upon review of the Answer Testimony and Exhibits of Gene L. Camp, filed by Staff of the Colorado Public Utilities Commission (Staff) on May 3, 2013.
  In that testimony, among other things, Mr. Camp argues that, under 
§ 40-1-103(1)(a)(I), C.R.S., Public Service Company of Colorado (Public Service or Company) is not operating as a public utility in its provisioning of steam services.  In addition, Mr. Camp argues that, even if Public Service is a public utility when offering steam services, changed circumstances (for example, allegedly low costs of conversion from steam to natural gas 
and the proposed retirement of Zuni facilities) warrant a reconsideration of prior Commission decisions to regulate that service. 
2. We find that the above mentioned arguments are legal in nature and, as such, are more appropriate for a legal brief signed by counsel rather than testimony of a non-attorney witness.
  We also find that the legal and jurisdictional issues of whether a steam business is a public utility and the extent of appropriate Commission regulation are threshold issues to the others we are considering in this docket.    

3. We therefore request all parties in this proceeding, including Staff and Public Service, submit legal briefs regarding the issues raised on pages 1 through 13 of Mr. Camp’s answer testimony.  In particular, we request that the parties address whether Public Service is a public utility within the meaning of § 40-1-103(1)(a)(I), C.R.S., other statutes found within Title 40, as well as Colorado Constitution Article XXV, in its offering of steam services.  
4. More specifically, we are interested in exploring the significance of other statutes contained in Title 40 that mention “steam” on the issue of whether providing steam makes the Company a public utility.  We are also interested in exploring whether Public Service’s steam offering makes it a public utility under § 40-1-103(1)(a)(I), C.R.S., because steam falls within the meaning of “gas” or because steam is a service provided by a “gas corporation” or an “electrical corporation,” specifically, Public Service.
  Further, we request the parties to address the “person declared by law to be affected with a public interest” language contained in 
§ 40-1-103(1)(a)(I), C.R.S.  In particular, we request that the parties brief whether the Commission, exercising any of its functions, has the legal authority to declare a person or an entity to be affected with a public interest or whether such a declaration may be made only by the General Assembly.
5. If a party concludes in its legal brief that steam renders Public Service a public utility in regards to that service, we request that party comment on the extent of appropriate Commission regulation.  On the other hand, if a party comes to the conclusion that steam is not a public utility service, we invite that party to comment on the public policy implications of that conclusion to the ratepayers, Public Service, and other stakeholders and what, if any, steps would be lawful for the Commission to take concerning steam services.

6. Whether or not an entity is a public utility when it provides a particular service may also be a mixed issue of law and fact.  To the extent that a party believes that to be the case, we request that the party explain its position and address the facts that, in its view, are relevant to the issues identified above and their public interest implications in the next round of testimony.
  For example, facts may address the interrelationship of steam services with gas or electrical services, whether steam services have characteristics or attributes of a public utility service such that they are affected with a public interest, estimated costs of conversion from steam to natural gas, the long term future of Public Service’s steam business, prior Commission actions regarding that business, and others.

7. The legal briefs will be limited to 20 pages and will be due on or before May 31, 2013.  Further, to address the threshold legal issues identified above in advance of the evidentiary hearing scheduled to commence on June 17, 2013, we schedule a prehearing conference in this matter for 9:00 a.m. on June 10, 2013.  We may elect to hear oral argument on these issues during this prehearing conference, and we will advise the parties accordingly after the briefs are filed. 
8. We also direct Public Service to coordinate the filing of a matrix indicating the order of cross-examination of witnesses and the estimated amount of time of cross-examination by each party for each witness for the hearing commencing on June 17, 2013.  
Further, Public Service shall include a list of exhibits that have been pre-filed through the rebuttal round of testimony.  This shall be filed with the Commission no later than June 12, 2013.

9. Finally, we ask that parties arrive before the hearing on June 17, 2013 at 8:30 a.m. in order to have their exhibits marked and recorded.

II. ORDER  
A. It Is Ordered That:  
1. The briefs on whether Public Service Company of Colorado (Public Service) is operating as a public utility in its provisioning of steam services and other threshold legal issues identified above will be due on or before May 31, 2013.
2. The prehearing conference in this matter is scheduled as follows:
DATE:
June 10, 2013
TIME:
9:00 a.m. 
PLACE:
Commission Hearing Room

1560 Broadway, Suite 250

Denver, Colorado
3. We direct Public Service to file a matrix indicating the order of cross-examination of witnesses, as well as a list of exhibits that have been pre-filed through the rebuttal round of testimony, on or before June 12, 2013.
4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONER’S WEEKLY MEETING, 
May 15, 2013.
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� Staff filed its testimony pursuant to Decision No. C13-0271-I, mailed March 1, 2013.  In that decision, the Commission adopted a procedural schedule to govern this docket.  We are also aware that, on May 13, 2013, Staff filed a motion for leave to file supplemental testimony to Mr. Camp’s answer testimony.  By this Order, we are not addressing the merits of that motion.  


� See, e.g., Hartman v. Community Responsibility Ctr., 87 P.3d 202, 205 (Colo. App. 2003) (an expert may not express an opinion regarding the applicable law or legal standards). 


� For example, on page 7 of his answer testimony, Mr. Jeffrey Ackermann on behalf of the Colorado Energy Office suggests viewing steam and natural gas as “energy as a service” rather than as specific commodities.  He also views steam service as “value-added natural gas service.”  Even though Mr. Ackermann raises this issue in the context of his support for the proposed rate stabilization plan, the same argument could also pertain to whether steam is a public utility.  


� Pursuant to Decision No. C13-0271-I, cross-answer and rebuttal testimonies are due on May 24, 2013.
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