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TO THE PARTIES IN THIS MATTER AND ALL INTERESTED PERSONS, FIRMS, OR CORPORATIONS:
I. BY THE COMMISSION

A. Statement
1. The Commission is directed statutorily to “[bring] telecommunications regulation into the modern era by guaranteeing the affordability of basic telephone service while fostering free market competition within the telecommunications industry.”
  Section 40-15-207, C.R.S. (Section 207), provides that the Commission may reclassify services, including basic service, regulated pursuant to part 2 of Title 40, Article 15, C.R.S., as part 3 services upon a finding that there is effective competition in the relevant market and if such reclassification will promote the public interest and provision of adequate and reliable services at just and reasonable rates.  
2. Section 207 further provides: 
(b) 
In determining whether effective competition for a specific telecommunications service exists, the commission shall make findings, after notice and opportunity for hearing, and shall issue an order based upon consideration of the following factors: 

(I)
The extent of economic, technological, or other barriers to market entry and exit; 

(II)
The number of other providers offering similar services in the relevant geographic area; 

(III)
The ability of consumers in the relevant geographic area to obtain the service from other providers at reasonable and comparable rates on comparable terms, and under comparable conditions; 

(IV)
The ability of any provider of such telecommunications service to affect prices or deter competition; and 

(V)
Such other factors as the commission deems appropriate.

3. In order to meet statutory directives of fostering competition in the telecommunications industry while protecting the affordability and availability of basic service, the Commission in Docket No. 12R-862T (Rulemaking Docket) revised its Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-2 (Basic Service Competition Rules) that, among other initiatives, provide a framework and process for determining the geographic areas where there is effective competition for basic service pursuant to Section 207, which will be designated “Effective Competition Areas” or “ECAs.” 
4. In areas deemed to be ECAs, the Basic Service Competition Rules provide that part 2 services, with the exception of basic emergency service and white page directory listings, are reclassified as part 3 services. The rules further specify the reduced regulation accompanied with the reclassification of these services.
5. The Basic Service Competition Rules also address funding of basic services through the high cost support mechanism (HCSM) in areas deemed to be ECAs.  Pursuant to § 40-15-208, C.R.S. (Section 208), the Commission is authorized to establish the HCSM, which provides certain subsidies to providers for the provision of basic service in rural, high cost geographic support areas. Section 208 further provides that the HCSM shall operate in accordance with rules adopted by the Commission.
  Interim marketplace mechanisms, including the HCSM, are encouraged by the Colorado Legislature “where competition is not immediately possible … with the ultimate goal of replacing the regulatory framework established in part 2 of [Article 15] with a fully competitive telecommunications marketplace statewide … .”

6. Based on findings of effective competition pursuant to Section 207 and the Basic Service Competition Rules, areas found to be ECAs will be deemed to have achieved a competitive telecommunications marketplace for basic and other part 2 services. The Basic Service Competition Rules require that providers in areas deemed ECAs must submit an application for HCSM cost review to request the continuation or restoration of HCSM funding for specified areas or access lines in an ECA.  If no application is filed by a provider, HCSM subsidies for the area deemed an ECA are eliminated for that provider.

7. We open this docket on our own motion to begin the adjudicatory process that will enable the Commission to make findings pursuant to Section 207 and the Basic Service Competition Rules to determine areas of Colorado that may be classified as ECAs.   
B. Areas of Initial Review

8. The Basic Service Competition Rules provide that a wire center serving area is the appropriate geographic area when analyzing competition for basic service. Our data currently indicate that there are 283 wire center serving areas in Colorado. 
By Decision No. C13-0210, issued February 13, 2013, in Docket No. 13I-0097T (Workshop Docket), the Commission opened an informational docket for the purposes of identifying procedural issues related to determinations of areas that should be deemed ECAs pursuant to Section 207 and the Basic Service Competition Rules.  The Commission conducted a workshop on March 4, 2013, and provided an opportunity for interested participants to comment on the procedural discussion items. No filings were required or filed with the Commission by 

9. interested participants in the Workshop Docket; however, a transcript recorded the discussions. In the Workshop Docket, we noted that grouping the Commission’s review of wire center serving areas by an incumbent provider may allow for additional efficiencies.
  Qwest Corporation, doing business as CenturyLink QC; El Paso County Telephone Company; CenturyTel of Colorado, Inc.; and CenturyTel of Eagle, Inc. (collectively, CenturyLink), is the largest incumbent provider of basic service in Colorado.  CenturyLink represented at the workshop that it would not object to being the provider subject to initial review of whether certain wire center serving areas should be classified as ECAs.

10. To make these proceedings more efficient, we find it appropriate to prioritize wire center serving areas that the Commission will review.  We find that wire center serving areas where data indicate the presence of the same incumbent provider, CenturyLink, and three or more facilities-based providers, as defined in the Basic Service Competition Rules, are the appropriate areas for initial review.  

11. We therefore will conduct our initial review of the wire center serving areas listed in the attachment to this Decision.  This list includes wire center serving areas where the most recent data provided by Staff of the Commission (Staff) in its Amended Staff Exhibit 2 filed October 2, 2012 in the Rulemaking Docket (Amended Exhibit 2) indicate that CenturyLink is the incumbent provider and three or more facilities-based providers are present and offering service in the serving area.  

12. The attached list is a starting point for Staff’s review and update of relevant data, as discussed below. Staff may find through its research, review, and revision of data related to these areas that certain CenturyLink wire center serving areas should be included in, or excluded from, our initial review.  Staff’s position that particular wire center serving areas should be included in this review, even if not listed in Attachment A, shall be presented in Staff’s direct testimony with data indicating that CenturyLink, as the incumbent provider, and at least three facilities-based providers are present and offering service in the serving area. 

13. The Commission does not anticipate reviewing additional wire center serving areas on its own motion prior to the triennial review contemplated in Rule 2213(b) of the Basic Service Competition Rules. 

C. Direction Regarding Data Filings Generally

14. In this proceeding, Staff will present direct testimony that includes data-specific information in support of, or in opposition to, a Commission finding that particular wire center serving areas are ECAs.  CenturyLink and other parties may present evidence and arguments in support of, or rejecting, Staff’s position.  By the conclusion of this proceeding, the Commission will make determinations based on Section 207 considerations and the Basic Service Competition Rules regarding whether each wire center serving area listed in Attachment A, and additional wire center serving areas as advocated by Staff, should be classified as an ECA.  Because this is a case of first impression, and because this proceeding will necessarily include consideration of data-specific information, we find it appropriate to set forth certain guidance and expectations regarding the filings in this proceeding. 
15. We note that prior dockets include information relevant to this proceeding, including the Rulemaking Docket and Docket No. 10M-565T (TAG Docket).  Through the TAG Docket, the Commission gathered information provided by interested participants, stakeholders, and members of the public that relates to the changing telecommunications marketplace, including competition of services in Colorado. The TAG Docket was incorporated in its entirety into the Rulemaking Docket by Decision No. C12-0898-I issued August 6, 2012.
16. On our own motion, we administratively notice and incorporate by reference the following reports filed in the TAG Docket that address market competition generally for basic services, including the widespread substitution of basic service with other similar services: 
a.
National Health Statistics Reports, Wireless Substitution: State-level Estimates From the National Health Interview Survey, January 2007 – June 2010, filed April 20, 2011 in the TAG Docket;
b.
Colorado Office of Consumer Counsel Wireless Telephone Customer: Survey Report 2011 Data Compared to 2007 Data, filed by the Office of Consumer Counsel on March 14, 2011 in the TAG Docket; and
c.
Colorado Office of Consumer Counsel Landline Telephone Customers: Survey Results 2011 Data Compared to 2007 Data, filed by the Office of Consumer Counsel on March 14, 2011 in the TAG Docket.
17. We invite each party, including Staff in its direct testimony, to include as exhibits additional or updated studies, reports, and surveys that support the party’s position, recommendations, and conclusions and may aid the Commission in its considerations.  Staff and other parties may request administrative notice of documents pursuant to Rule 1501(c) of the Commission Rules of Practice and Procedure, 4 CCR 723-1, including filings in the TAG and Rulemaking Dockets, or other proceedings. 

18. We also invite parties to file compilations of data similar to documents provided in the TAG and Rulemaking Dockets, including graphs and matrices. For example, by Decision No. C11-1094, issued October 12, 2011, in the TAG Docket, the Commission required certain audit responses from providers of telecommunications services.  Staff compiled the data collected in these audit responses in Amended Exhibit 2 for purposes of discussion and consideration in the Rulemaking Docket.  The format used in Amended Exhibit 2 is an example of a compilation of data that identifies geographic areas where Staff has evidence that competition may be present.  

19. Additionally, maps illustrating the presence of provider service coverage and offerings may be beneficial for review.  For example, Staff presented coverage maps at the March 23, 2012, Commission Information Meeting presentation entitled “PUC Staff Preliminary Readout – Telecom Providers Serving Colorado,” which was filed March 23, 2012 in the TAG Docket and included slides with various maps representing coverage of services within Colorado (Coverage Map Presentation).    

20. We do not incorporate Amended Exhibit 2 or the Coverage Map Presentation in this Docket on our own motion. These documents are examples of how Staff and other parties may present and format data through exhibits in support of, or in opposition to, an ECA determination by this Commission. If a party files documents compiling data in support of its arguments, the party shall also include the underlying data for any such compilations filed as exhibits in this docket. 
D. Direction Regarding Staff Filing

21. Based on the data for each wire center serving area being reviewed, Staff shall advocate whether it supports or opposes reclassification of basic services and other part 2 services under the criteria provided in Section 207 and the Basic Service Competition Rules. In support of its position on whether a given area should be classified as an ECA, in addition to updating data relevant to each wire center serving area, in its direct testimony Staff should present additional information, including maps, metrics, and sources it finds relevant and that may be beneficial to the Commission for review pursuant to Section 207 and the Basic Service Competition Rules.  

22. To update information for each relevant wire center serving area, Staff is directed to update the data similar to that used for the Amended Exhibit 2 and provide coverage maps specific to the wire center serving areas listed in Attachment A. These data shall be updated to address changes in coverage offered by providers in the relevant areas and directives set forth in the Basic Service Competition Rules, including that Staff shall organize data by wire center serving area and list competitors that are facilities-based providers per Rule 2213(d)(I). 

23. We recognize that the data used to compile these exhibits were procured initially by Commission order in Decision No. C11-1094 in the TAG Docket.  In the event Staff needs Commission authorization or order to request information to update data relevant to the wire center serving areas listed in Attachment A, it may file a motion in this proceeding requesting such authorization or order.  

E. Additional Considerations
24. The data may show that not every provider or carrier within a given wire center serving area offers service to all residential customers.  Similarly, some wire center serving area may not have offerings of service from multiple providers available to 100 percent of consumers throughout the entire wire center serving area.  However, in consideration of basic services and similar services offered by multiple, non-affiliated, facilities-based providers, carriers, or other entities pursuant to Rule 2213(d)(1), if Staff recommends the Commission deem a wire center serving area an ECA, we expect that data provided by Staff will support that at least a majority of residential customers within the area have access to multiple providers or carriers offering basic service or similar services. 
25. Additionally, the measurement of competition may include different concentrations of providers offering basic services within a wire center serving area.  For example, while four or more facilities-based providers may offer basic services in a wire center serving area, there may be certain areas within the wire center serving area where less than four providers offer basic service or a similar service.  Further, competitive services for basic service may include stand-alone basic service and basic services bundled or packaged with other communications services.  These and other variations of competition for basic service may exist and will be considered under the Section 207 criteria to determine whether moving part 2 basic services to part 3 would promote the public interest and the provision of adequate and reliable service at just and reasonable rates.  
F. Procedural Matters

26. This proceeding is referred to an Administrative Law Judge to make findings and issue one or more recommended decisions indicating which wire center serving areas listed in Attachment A and other areas advocated by Staff should be classified as ECAs, pursuant to Section 207 and the Basic Service Competition Rules.
27. Consistent with Rule 1401(a) of the Rules of Practice and Procedure, 4 CCR 
723-1, any person may file a notice of intervention as of right or a motion to intervene on or before 5:00 p.m. on June 5, 2013.  Staff and CenturyLink are deemed interested parties in this docket and need not intervene to participate.
For wire center serving areas where evidence of competition is abundant, the Commission may be able to consider the relevant factors and make findings in a more expedited 

28. timeframe than in areas where data may show conflicting evidence of the presence and availability of services.

29. In anticipation of some areas having more available data than others, we do not require that the ALJ make findings on all listed wire center serving areas in one recommended decision.  The ALJ is encouraged to group the listed wire center serving areas as may be appropriate to review data and make findings pursuant to Section 207 efficiently.  The ALJ may therefore make multiple recommended decisions that, together, will address each of the wire center serving areas listed in Attachment A. 

II. ORDER

A. The Commission Orders That:

1. This docket is opened to begin the adjudicatory process of making findings pursuant to § 40-15-207, C.R.S., and the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2, that will determine areas of Colorado that may be classified as effective competition areas.  
2. We administratively notice and include in this proceeding the following documents filed in Docket No. 10M-565T consistent with the above discussion: 
a.
National Health Statistics Reports, Wireless Substitution: State-level Estimates From the National Health Interview Survey, January 2007 – June 2010, filed April 20, 2011 in the TAG Docket;
b.
Colorado Office of Consumer Counsel Wireless Telephone Customer: Survey Report 2011 Data Compared to 2007 Data, filed by the Office of Consumer Counsel on March 14, 2011 in the TAG Docket; and
c.
Colorado Office of Consumer Counsel Landline Telephone Customers: Survey Results 2011 Data Compared to 2007 Data, filed by the Office of Consumer Counsel on March 14, 2011 in the TAG Docket.
3. We refer this matter to an Administrative Law Judge. 

4. Any person desiring to intervene or participate as a party in this proceeding shall file a petition for leave to intervene, or under the Commission's Rules of Practice and Procedure, file other appropriate pleadings to become a party by no later than 5:00 p.m. June 5, 2013.

5. Staff of the Commission and Qwest Corporation, doing business as CenturyLink QC; El Paso County Telephone Company; CenturyTel of Colorado, Inc.; and CenturyTel of Eagle, Inc. are deemed interested parties in this docket and need not intervene to participate. 
6. All persons who file a notice of intervention as of right, motion to permissively intervene, or any other appropriate pleading shall do so in accordance with the instructions set forth in the Commission’s Rules of Practice and Procedure and this Order.
7. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 24, 2013.
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	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


JAMES K. TARPEY
________________________________



PAMELA J. PATTON
________________________________

Commissioners




� § 40-15-101, C.R.S.


� § 40-15-207(1)(b)(I) - (V), C.R.S.


� § 40-15-208(2)(a)(I), C.R.S.


� § 40-15-501(1), C.R.S.


� Rule 2215 provides that distribution of HCSM funds will be eliminated in an ECA 180 days after the effective date of a Commission order designating the area as an ECA, unless within that 180 days after the effective date of the Commission order, the provider receiving funds from the HCSM files an application pursuant to paragraph 2215(b).  


� Transcript Docket No.13I-0097T, at p. 24 ln 6-10.


� Id., at p. 24 ln 19-25, p. 26 ln 18-21. 


� In their filings, we invite parties to stipulate agreement to information provided in reports, charts, graphs, and other documents presented in Staff’s direct testimony.  Parties also should consider entering into stipulations that address the specific considerations and factors listed in Section 207.  We further instruct parties to indicate contested data and provide support for why such data may be unreliable or inaccurate.  
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