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I. BY THE COMMISSION

A. Statement
1. This matter comes before the Commission in consideration of an application for an order authorizing the installation of a new crossing signal and signal circuitry on State Highway 257 in Windsor, Colorado crossing over the tracks of the Great Western Railway Company of Colorado (Application) filed by the Colorado Department of Transportation (CDOT) on February 26, 2013.  

2. In the Application, CDOT explains that the existing crossing has deteriorated over time and the increased vehicular traffic has made new signal construction the only cost-effective solution.  CDOT states that federal aid funds will provide for all of the project’s costs.
3. Paragraph 1303(b) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, sets forth the process by which the Commission reviews applications for the purpose of determining their completeness in accordance with § 40-6-109.5, C.R.S.  Pursuant to that process, Staff of the Colorado Public Utilities Commission (Staff) issued a deficiency letter to CDOT on March 1, 2013, indicating that the Application suffers from incomplete information as required by the Commission’s Rules Regulating Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 CCR 723-7.  

4. Subparagraph 1303(b)(II) of the Commission’s rules provides that the Commission may, after the application’s notice period has expired, dismiss the application without prejudice and close the docket if the applicant does not respond to a deficiency letter within ten days.
5. CDOT has not filed a response to Staff’s deficiency letter.  However, CDOT states in the Application that it is waiving the time limits set forth in § 40-6-109.5, C.R.S.  
6. On March 6, 2013, the Commission issued a Notice of Application Filed, thereby establishing a notice and intervention period extending through April 5, 2013.  The Commission’s notice also specified that Staff must file any objection, notice of intervention, or other appropriate pleading on or before April 15, 2013.

7. On April 11, 2013, Staff filed a notice of intervention by right in this matter.  Staff does not recommend in its notice that the Commission dismiss the Application without prejudice due to its alleged deficiencies and due to the lack of a filed response by CDOT.  Staff instead requests a hearing in this matter and states that it will address whether the issues raised in the deficiency letter have been successfully cured.  Staff also raises the issues of whether a pedestrian crossing signal is needed at the crossing and whether the design of the pedestrian crossing signal currently installed is appropriate.
B. Findings and Conclusions
8. Now being duly advised of the matter, we deem the Application incomplete.  We agree with Staff that the Application suffers from the lack of information as required by the Commission’s rules, including a full explanation of the status of the project.  (See paragraph 9 of the Application.)

9. We also decline to dismiss the Application without prejudice pursuant to paragraph 1303(b) of the Commission’s Rules of Practice and Procedure.  We find that a more efficient course of action is to require CDOT to cure the deficiencies of the Application during the course of this proceeding, particularly since CDOT has waived the time limits set forth in 
§ 40-6-109.5, C.R.S.

10. Based on Staff’s deficiency letter and its notice of intervention, we find good cause to set this matter for hearing before an Administrative Law Judge (ALJ) for a recommended decision.  The ALJ shall also rule upon interventions, set a hearing date and procedural schedule, and establish other procedures by separate order(s). 
II. ORDER

A. It Is Ordered That:

1. The application for an order authorizing the installation of a new crossing signal and signal circuitry on State Highway 257 in Windsor, Colorado crossing over the tracks of the Great Western Railway Company of Colorado (Application) filed by the Colorado Department of Transportation (CDOT) on February 26, 2013 is set for hearing before an Administrative Law Judge, consistent with the discussion above.  

2. The Application is deemed incomplete.  CDOT shall cure the deficiencies of the Application during the course of this proceeding, consistent with the discussion above.
3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
April 17, 2013.
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