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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission in consideration of exceptions to Recommended Decision No. R13-0096 (Recommended Decision) filed by Public Service Company of Colorado (Public Service or the Company) on February 6, 2013.  

2. Administrative Law Judge (ALJ) Paul Gomez issued Decision No. R13-0096 on January 17, 2013, denying Public Service’s Application for SmartGridCity Cost Recovery with prejudice.

3. In its exceptions, Public Service requests that the Commission set aside the Recommended Decision and issue an order allowing the Company to recover the full level of investment in SmartGridCity (SGC) of $44.5 million. 

4. Now being duly advised, we deny Public Service’s exceptions and uphold the Recommended Decision without modifications.

B. Background

5. The Recommended Decision explains that Public Service made the decision to go forward with SGC in 2008.  The project sought to integrate and deploy emerging “smart grid” technologies in a comprehensive and interdependent manner in the City of Boulder (Boulder) as a first of its kind demonstration project. See, Decision No. R13-0096, mailed January 17, 2013, ¶ 17 at p. 5. 

6. It is notable that, as part of its decision to invest in SGC, Public Service sought neither the pre-approval of its investments nor a determination from the Commission of whether a Certificate of Public Convenience and Necessity (CPCN) was necessary for the project.  Public Service informed the Commission of its intentions to go forward with SGC and its progress primarily through Commissioners’ Information Meetings in 2008 and 2009.

Public Service first informed the Commission of its plans and progress with SGC in terms of plant accounts and pro forma adjustments offered in support of cost recovery in base 

7. rate proceedings Docket Nos. 08S-520E concerning Advice Letter 1522 filed on November 14, 2008 and 09AL-299E concerning Advice Letter 1535 filed on May 1, 2009.  The Company estimated its initial investment costs in SGC to be approximately $16 million in its 2008 rate case, Docket No. 08S-520E. (Docket No. 08S-520E, Hearing Exhibit 1, Direct Testimony and Exhibits of Scott Wilensky, p. 14).  When the Company filed a concurrent rate case in 2009 in Docket No. 09AL-299E, the costs had reached $27.9 million as of March, 2009.  See, Decision No. C11-0139, in Docket No. 10A-124E, mailed February 8, 2011, ¶ 13, p. 4.  Those costs were adjusted later upward to $42 million.  See, Decision No. C09-1446, in Docket No. 09AL-299E, mailed December 24, 2009, ¶ 186, p. 59.  At the time the application in this proceeding was filed, the Company determined that its investment had reached $44.5 million. (Hearing Exhibit 6, Direct Testimony and Exhibits of Daniel James, Exhibit DJJ-1, p. 2.)  

8. At the conclusion of the Phase I portion of Docket No. 09AL-299E, the Commission approved rates to recover the revenue requirements associated with the full cost of the Company’s investment in SGC.  However, the Commission also ordered Public Service to file for a CPCN for the project and stated that the further cost recovery was subject to the Commission’s determinations in that proceeding.  See, Decision No. C09-1446, mailed December 24, 2009, ¶¶ 188-190, pp. 59-60.  
9. In February, 2011, the Commission granted the CPCN but allowed cost recovery of only $27.9 million, the amount deemed prudent for investments corresponding to the scope of the project as of March 2009. See, Decision No. C11-0139, mailed February 8, 2011, ¶¶ 20-21, p. 6. 
10. The Commission stated in Decision No. C11-0139 that it was concerned whether SGC would achieve enough of its potential to justify its “higher-than-anticipated” investment costs.  The Commission also stated that it was concerned whether SGC would become an integral part of the Company’s distribution system on a going-forward basis. The Commission concluded that the project was in its development stage, that the Company had not fully evaluated the capabilities of SGC, and that Public Service had not provided assurance of whether it was likely those capabilities would be realized.  See, Decision No. C11-0139, mailed February 8, 2011, ¶ 17, p. 5.  

11. In addition, the Commission stated in Decision No. C11-0139 that it was concerned about the lack of details regarding the planned use of SGC in the future.  The Commission wanted to see a strategic plan for the use of the SGC investment and a “credible promise of consumer and utility benefits sufficient to justify the cost overruns.”  The Commission wanted more information specifically about the ability of customers to make practical use of SGC on their side of the meter through in-home devices and more information about the interconnectability of SGC with those customer devices. See, Decision No. C11-0139, mailed February 8, 2011, ¶ 19, p. 6.
12. Concerning an opportunity for the Company to recover the full amount of its SGC investments, the Commission stated that the Company needed to “re-boot” the project and to restore some of the promise it originally held.  Furthermore, the Commission stated that, if Public Service demonstrated in a future application proceeding that SGC has a coherent and valuable future, the Commission “may allow the Company to recover the balance of the investment disallowed in this case,” provided that, at a minimum, the Company’s application summarized how advisory groups are being engaged and identified how smart grid investments would benefit customers and grid operations.  See, Decision No. C11-0139, mailed February 8, 2011, ¶ 23, p. 7.  

C. Recommended Decision

13. As explained above, the Recommended Decision denied with prejudice Public Service’s request to recover the balance of the capital investment costs of the SGC project not included in the Company’s rate base pursuant to Decision No. C11-0139 in Docket 
No. 10A-124E.  

14. In his Recommended Decision, ALJ Gomez rejected Public Service’s position that the Commission already had determined by Decision No. C11-0139 that the full investment amount of $44.5 million was deemed prudent.  The ALJ stated that it would have been illogical for the Commission to find the full $44.5 million to be prudent and then to award only a portion of that amount to be recoverable through rates and also to require a subsequent application to recover the balance.  The ALJ further found that it would have violated regulatory principles and the regulatory compact to deny the Company full recovery of costs determined by the Commission to have been incurred prudently.

15. Concerning whether Public Service met its burden of proof to be awarded the full amount of SGC investment costs, the ALJ concluded that the Company failed to meet the requirements set forth primarily in Decision No. C11-0139.  The ALJ found that Public Service provided little in the way of a strategic plan for the future of SGC.  The ALJ stated that “[t]he representation of Public Service that its entire case is representative of a strategic plan simply fails to comport with the Commission’s criteria.”  The ALJ also concluded that most of what Public Service provided the Commission in this proceeding regarding its strategy to use SGC as a testing platform was already considered in Docket No. 10A-124E.

16. The ALJ also found that the Company failed to provide information about the ability of customers to make practical use of SGC on their side of the meter.  Although the ALJ acknowledged that Public Service provided some information about the benefits of SGC on the utility’s side of the meter, he concluded that, in total, the information, evidence, and testimony the Company provided in this proceeding neither explained nor justified the cost overruns of SGC as expected by the Commission in Decision No. C11-0139.

D. Exceptions

17. In its exceptions, Public Service argues that the Recommended Decision amounts to a hindsight assessment of whether SGC achieved a subset of the project’s contemplated benefits, especially the anticipated customer-facing benefits.  Public Service argues that the ALJ failed to apply established cost-of-service ratemaking principles where prudence is determined based on facts and circumstances of what is known at the time an investment decision is made rather than on hindsight assessments of benefits or value.  Public Service also takes the position that it is fundamentally wrong to make cost recovery for SGC contingent upon an after-the-fact assessment of whether it achieved contemplated benefits.

18. Public Service faults the ALJ for failing to identify any particular asset or group of assets in SGC that should be disallowed.  The Company also asserts that the ALJ improperly focused on customer-facing benefits and in-home smart devices (IHSDs) and that he fell short in considering SGC as a whole and its tangible benefits to customers.  Public Service argues that, as a general matter, the ALJ gave no credit or value to the Company for the knowledge gained from SGC concerning the Company’s overall grid modernization strategy or customer response to new technologies such as IHSDs.

19. In addition, Public Service asserts that it demonstrated why SGC is providing benefits and how the Company intends to continue to use the project as a test bed for the evaluation of programs and technologies.  Public Service reiterates its position that the Company’s case in this proceeding constitutes the strategic plan required by the Commission and faults the ALJ for putting form over substance when he concluded that the Company failed to provide a strategic plan.  Public Service argues that, under generally applicable cost of service ratemaking principles, utilities are entitled to recover the value of the property that is used and useful in the rendering of utility services to the public.  
20. Public Service further urges the Commission to consider “alternative remedies other than complete disallowance” of the remaining $16.6 million of investment costs in dispute.  The Company argues that the record in this proceeding would support some level of additional cost recovery and that the Commission could grant some portion of the $16.6 million to give Public Service credit for the success of the project and the effort the Company put into making SGC work.

21. Finally, Public Service requests that the Commission reverse the ALJ’s finding that the application is denied with prejudice.  Public Service argues that, if SGC is expected to be used for further pilots and testing, the Company should have the opportunity to demonstrate in the future that full cost recovery is appropriate.

E. Responses to Exceptions

22. Responses to Public Service’s exceptions were filed timely by the Colorado Office of Consumer Counsel (OCC); Boulder; and Climax Molybdenum Company and CF&I Steel, L.P. (Climax/CF&I).  All responses recommend that the Commission deny Public Service’s exceptions and uphold the Recommended Decision without modification.

23. The OCC argues that the ALJ properly found that the Company failed to meet the Commission’s standard to obtain any additional cost recovery.  With respect to the Company’s request for a finding to allow partial recovery of the $16.6 million withheld by Decision No. C11-0139, the OCC argues that the proposal should be denied because it is outside the evidentiary record.  The OCC also suggests that the Commission retain the ALJ’s determination that the application should be denied with prejudice, because Public Service is not entitled to unlimited opportunities to justify the prudence of its SGC investment costs.

24. Boulder argues that Public Service failed to present any evidence of a “coherent and valuable future” for SGC and therefore the ALJ’s recommended decision should stand.  Boulder notes that this docket differed from the earlier proceedings in which the Commission considered SGC investments, because the Commission provided Public Service with a road map for additional cost recovery.  Boulder argues that Public Service mistakenly concluded that all the Company was required to do to recover the additional $16.6 million was to complete a report on its SGC “value propositions” and form an advisory group.  Boulder faults Public Service for failing to develop a strategic plan and to “reboot” the SGC project as directed by the Commission.  Boulder further argues that in Docket No. 10A-124E, the Commission awarded Public Service $27.9 million based in large part on the Company’s description of the work it had done on the utility’s side of the meter.  Similar to the OCC, Boulder argues that Public Service has provided the Commission no reasoned analysis of how it might award Public Service a portion of the $16.6 million as the Company has requested.

25. Climax/CF&I argue that the Recommended Decision should be affirmed, because it correctly finds that Public Service failed to address the Commission’s expressly stated concerns and fell short of satisfying the Commission’s standards for cost recovery.  They argue that SGC is a flawed project because:  (1) the Company jettisoned its initial promise of customer facing benefits through the interconnectability of IHSDs and SGC; (2) it failed to deliver the promised independent report on the stated value propositions behind the project; (3) the advisory committee was ineffective; and (4) the Company never presented a comprehensive strategic plan for the project.  Climax/CF&I state that this proceeding was not a “ministerial docket” where, because prudence had already been established, the Company needed to file only for 
“rubber-stamping” to achieve cost recovery.  Climax/CF&I argue that this proceeding was also not a traditional rate case designed to recover the costs of a specific asset or set of assets, as suggested by Public Service in its exceptions.  According to Climax/CF&I, SGC: “was conceived and sold on a holistic basis as a demonstration project, and the Commission established standards to evaluate an application for cost recovery in that light.”  Climax/CF&I argue that it is not arbitrary for the Commission to deny cost recovery if Public Service failed to accomplish a core component of what it promised.  

F. Findings and Conclusions

26. We agree with the ALJ that Public Service was incorrect when concluding the Commission had already determined by Decision No. C11-0139 that the Company prudently incurred its $44.5 million of investment costs and that the Company is entitled to recover those costs at some point in the future through rates.
  We note that Decision No. C11-0139 describes the $16.6 million at issue in this proceeding as “the balance of the investment disallowed.” (Decision No. C11-0139, ¶ 23, p. 7.)  A disallowance of investment costs is fundamentally inconsistent with a finding of prudence.  
Furthermore, by Decision No. C11-0338, addressing an application for RRR to Decision No. C11-0139, the Commission explained in detail the basis for authorizing the recovery of $27.9 million in SGC capital investment.  The Commission stated that the 

27. $27.9 million figure tied to the Company’s Direct Testimony in Docket No. 09AL-299E and that, according to the record in that proceeding, that level of investment corresponded to a period of time when the Company had an opportunity to reconsider whether it should proceed with additional expenditures in order for the scope of SGC to match what was initially contemplated for the project.   See, Decision No. C11-0338, in Docket No. 10A-124E, mailed March 30, 2011, ¶¶ 8-9, pp. 3-4.
28. The Commission’s findings and conclusions in Docket No. 10A-1024E make it clear that the Commission had reached what could have been a final determination on the amount of investment costs in SGC that Public Service would be allowed to recover through rates.  However, after failing to make a showing in the CPCN proceeding of whether the Company’s investment decision was prudent beyond the $27.9 million level, Decision 
No. C11-0139 provided Public Service yet another opportunity to demonstrate why the full amount of the Company’s investments should be recoverable through rates in recognition of the nature of a demonstration project using emerging technologies and in terms of the realization of benefits that would complete the project.  

29. In light of this exceptional opportunity to demonstrate once again why the Company should be entitled to full cost recovery of the $44.5 million of investment, we find certain of Public Service’s objections to the Recommended Decision to be without merit.  As a general premise, the Commission has the authority and the obligation to examine investment spending that is rising or has risen significantly.  Evidence that a utility spent money in the past, without more information, is neither a demonstration of the prudence of the investment nor a protection from Commission scrutiny “after the fact.”  

30. As explained above, any “before-the-fact” assessment of the need and prudency of the SGC project was precluded by the Company’s decision to address these questions in two base rate proceedings while the project was underway.  When the Commission issued a decision in the second of those dockets, Public Service benefited from the Commission’s determination that the appropriate starting point for rates was full cost recovery of SGC investments.  See, Decision No. C09-1446, mailed December 24, 2009, ¶¶ 188-190, pp. 59-60.  However, the Commission made it clear that it would have preferred that the Company sought approval of SGC in an earlier application, that the Commission had not completed its review of SGC, and that the Commission intended to address the prudency of the Company’s SGC expenditures in a subsequent CPCN proceeding.  “If, as here, a utility does not obtain prior approval, it has no vested right to recover for the cost of expanded facilities or service areas and therefore proceeds at its own risk.” City of Boulder v. The Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000).

31. We also agree with the ALJ’s assessment that the Commission’s directives in Decision No. C11-0139 establish the standards that Public Service must prove in this case in order for Public Service to recover the balance of its investment costs disallowed in Docket No. 10A-124E.  As stated by the ALJ, the Commission articulated the specific criteria the Company was to satisfy when showing that SGC has a coherent and valuable future.  We also agree with the ALJ and the intervening parties who filed responses to Public Service’s exceptions that, in terms of those specific criteria outlined primarily in Decision No. C11-0139, the Company failed to meet its burden of proof.  Public Service provided no evidence on the investments it made in SGC that caused the project capital costs to rise above the $27.9 million level found to be prudent in Docket No. 10A-0124E and also failed to demonstrate the promise of both consumer and utility benefits sufficient to justify the $16.6 million of disallowed investment.  Moreover, the Company did not provide and defend a strategic plan for the future of SGC, it did not engage an advisory council to assist in developing a strategic plan to “re-boot” SGC, and it failed to provide a useful assessment of the project’s “value propositions.” 

32. Regarding the “used and useful” principle on which Public Service relies, we note that the Company does not cite to Glustrom v. Pub. Utils. Comm’n, 280 P.3d 662, 669-70 (Colo. 2012), the most recent Colorado case addressing that principle.  In Glustrom, the Colorado Supreme Court stated that the "used and useful" principle is "simply one of several permissible tools of ratemaking, one that need not be ... employed in every instance” and that a “departure from the ‘used and useful’ principle alone does not demonstrate that the rate order is unjust and unreasonable in its consequences.” 
33. Finally, regarding Public Service’s argument that SGC is the distribution system in Boulder and that the Commission therefore should permit full cost recovery, the Commission has determined already that SGC is not merely a distribution project.  Decision Nos. C09-1446, at ¶ 187 and C10-0137, at ¶ 22, issued in Docket No. 09AL-299E on February 16, 2010.
  We affirm these findings here.
34. For the foregoing reasons, we deny Public Service’s exceptions and uphold the findings and conclusions set forth in the Recommended Decision.  Public Service’s Application for SGC Cost Recovery is denied with prejudice.  We agree with the parties filing responses to exceptions that there is no basis for awarding a portion of the $16.6 million of investment in dispute.  The Company has now had several occasions to demonstrate the prudency of its investments in the project, and we agree with the ALJ that there is no reason for allowing another attempt at cost recovery of the balance.

II. ORDER

A. The Commission Orders That:

1. The exceptions to Decision No. R13-0096 filed by Public Service Company of Colorado on February 6, 2013 are denied with prejudice, consistent with the discussion above.

2. The findings and conclusions set forth in Decision No. R13-0096 are upheld without modification.

3. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Order.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
March 21, 2013.
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Director
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PAMELA J. PATTON
________________________________

Commissioners




� Commissioner Information Meetings concerning SGC were held on May 29, 2008; January 5, 2009; and July 7, 2009.


�In footnote 25 of its exceptions, for example, Public Service takes the position that the Commission expressly concluded in Docket No. 10A-124E that the full level of the Company’s investment in SGC of $44.5 million was prudently incurred.


� Further, Public Service has not made this argument in this proceeding until exceptions.  The Commission is reluctant to hear arguments brought for the first time on exceptions.  See, Decision No. C12-0276, issued March 13, 2012 in Docket No. 08F-259T, ¶¶ 82-83.
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