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I. BY THE COMMISSION

A. Statement 
1. This matter comes before the Commission for consideration of the application for rehearing, reargument, or reconsideration (RRR) to Decision No. C13-0185, filed on March 15, 2013, by intervenor Durango Transportation Inc. (DTI).  Additionally, we address the filing made by D & J Transportation Inc. (D&J) on March 22, 2013, requesting additional time for compliance filings and requesting denial of DTI’s RRR. 

2. Being duly advised in the matter and consistent with the discussion below, we: (a) construe the March 22, 2013, filing made by D&J as a Response to RRR, and accept the response, thereby waiving Rule 1308(a) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 on our own motion; (b) deny, with clarification, D&J’s request for additional time for compliance filings made within its Response to RRR; and (c) deny the request for RRR. 

B. Procedural History
3. By Recommended Decision No. R13-0228, mailed February 15, 2013 (Recommended Decision), the assigned Administrative Law Judge (ALJ) granted D&J’s application to operate as a contract carrier by motor vehicle for hire for Mountain Waters Rafting (Mountain Waters or MWR).

4. The application was granted pursuant to Rule 6203(e) of the Commission’s Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, which is the Commission’s rule regarding the burden of proof for contract carrier service. 

5. Pursuant to Rule 6203(e), the applicable burden of proof is as follows: 

(I)
A contract carrier applicant shall bear the burden of proving that the service it proposes is specialized and tailored to the potential customer’s distinct needs.

(II)
Such a showing is overcome by an intervenor’s showing that the intervenor has the ability and willingness to meet the customer’s distinct need. 

(III)
If the intervenor makes such a showing, the applicant shall bear the burden of proving that the applicant is better suited than the intervenor to meet the distinct needs of the potential customer.

(IV)
The intervenor may overcome such a demonstration by establishing that the applicant’s proposed operation will impair the efficient public service of any common carrier then adequately serving the same geographic area. 

6. D&J presented testimony that DTI’s transportation of Mountain Waters customers had resulted in at least one missed rafting trip, numerous trips of Mountain Waters passengers that arrived early or late, and that DTI was using the trips to transport both Mountain Waters and non-Mountain Waters customers, resulting in overcrowding of the vans and a less enjoyable experience for Mountain Waters customers. Recommended Decision at ¶ 32. 
7. Additionally, D&J presented testimony that it is owned by the same owners as Mountain Waters, and that D&J was founded because the owners wished to provide transportation exclusively for Mountain Waters customers.  D&J further represented that its vehicles would only carry Mountain Waters passengers, would run on a schedule convenient to Mountain Waters, and would promote the services of Mountain Waters. Id. at ¶¶ 50-53.
8. The ALJ found that D&J’s proposed service would be specialized and tailored to the potential customer’s distinct needs, meeting the applicant’s burden of proof pursuant to Rule 6203(e)(I). Id., at ¶ 54.   
9. Conversely, DTI testified that it would continue to use the MWR trips to provide transportation to both MWR and non-MWR customers, and that it would use newer vehicles to provide transportation only if it were economical to do so. Id. at ¶¶ 56, 60. The ALJ found that DTI was unable to meet its burden pursuant to Rule 6203(e)(II); i.e., that DTI had not shown the ability and willingness to meet the customer’s unique need. Id. at ¶ 66.
10. DTI did not file Exceptions to the Recommended Decision, which became a Commission Decision on March 7, 2013.  However, DTI did file timely a request for RRR on March 15, 2013. See § 40-6-114, C.R.S., and Rule 1506, 4 CCR 723-1. 

11. On March 22, 2013, D&J made a filing asking that DTI’s application for RRR be denied, and requesting an extension of time to file compliance items, based on the belief that D&J’s compliance filings are due by April 15, 2013. 

C. Response to RRR

12.  We first address D&J’s March 22, 2013, filing.  In its filing, D&J notes its support for the findings in the Recommended Decision and is concerned that, by the timing of its filing requesting RRR, DTI is manipulating the Commission’s process to deter D&J from meeting compliance filing deadlines.  D&J represents that it is under the impression that its compliance filings are due by April 15, 2013 (i.e., 60 days from the mailed date of the Recommended Decision).  D&J does not request a specific amount of additional compliance time in its filing.    

13. We construe the March 22, 2013 filing as a response to a request for RRR.  Pursuant to Rule 1308(a) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, response to a request for RRR is not permitted.  However, when, as here, there are no Exceptions to a Recommended Decision filed, the Commission has waived Rule 1308(a) and allowed response to request for RRR. See Decision No. C11-0163, Docket No. 10A-168W issued February 14, 2011, ¶ 6.  Accordingly, we accept the Response to RRR, thereby waiving on our own motion Rule 1308(a), 4 CCR 723-1, and address the request for extension time to make compliance filings that is included within D&J’s response. 
14. We note that D&J is mistaken as to the deadline for the filing of its compliance items. The actual date for the filing of compliance items is not April 15, 2013; rather, the filings are due on or before May 6, 2013, which is 60 days after March 7, 2013, the day the Recommended Decision became a Decision of the Commission. See § 40-6-109(2), C.R.S.   
15. We therefore deny D&J’s request for additional time to make its compliance filings at this time.  However, we note that, if D&J determines it needs additional time to make its compliance filings, on or before May 6, 2013, and in accordance with Commission rules, D&J may file for Commission consideration, a request for a specific extension of time, stating good cause therefor.  
D. Request for RRR 
16. In its request for RRR, DTI argues that “in order to grant an additional authority to duplicate the service of an existing authority the existing authority must be shown to be ‘substantially inadequate,’” and that the ALJ “improperly introduced a new standard of ‘better’ rather than ‘adequate.’” DTI also argues that hearsay evidence was improperly admitted by the ALJ and takes issue with factual findings of the ALJ regarding the specific incidents of the cancelled trip and the offensive ringtone. 
17. We note that DTI did not request a transcript as required pursuant to § 40‑6-113, C.R.S., and Rule 1505(b), 4 CCR 723-1.  Therefore, the factual findings of the ALJ are presumed complete and accurate pursuant to § 40‑6‑113(4), C.R.S. Additionally, administrative proceedings are not bound by the Colorado Rules of Evidence; hearsay may be admissible and the ALJ may decide what weight to assign such evidence, if admitted.
18. Further, in its request for RRR, DTI incorrectly applies the common carrier legal standard to its arguments; D&J is a contract carrier applicant. 
19. Specifically, DTI contends that the ALJ applied the incorrect legal standard, and should have found against DTI only if D&J could prove that DTI’s service was “substantially inadequate.” Only in common carrier service is an applicant required to prove “substantially inadequate” service by the incumbent.  DTI does not dispute the conclusions of law of the ALJ with regard to the contract carrier standard for burden of proof pursuant to Rule 6203(e), 4 CCR 723-6.  

20. The ALJ correctly applied the contract carrier legal standard to this case.  Accordingly, we deny DTI’s application for RRR. 

II. ORDER

A. The Commission Orders That:

1. We construe the filing on March 22, 2013, by D&J Transportation LLC as a response to a request for rehearing, reargument, or reconsideration (Response to RRR); on our own motion, we waive Rule 1308(a), 4 Code of Colorado Regulations 723-1, and accept the Response to RRR. 

2. We deny the request for additional time to file compliance filings included within the Response to RRR, with clarification as discussed herein.  

3. The application for rehearing, reargument, or reconsideration (RRR) to Decision No. R13-0228 filed on March 15, 2013, by Durango Transportation Inc. is denied, consistent with the discussion above.
4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
April 3, 2013.
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