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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of the Petition for Declaratory Order Concerning Pedestrian Crossings of Commuter Rail Train Trackage at Certain Stations Serving the Eagle Project (Petition), filed by the Regional Transportation District (RTD) on August 2, 2012.  The Union Pacific Railroad Company (UPRR) filed an entry of appearance and a notice of intervention by right on August 21, 2012.  RTD filed additional information in support of the Petition on February 19, 2013.  Being fully advised in the matter and consistent with the discussion below, we grant the Petition.  

In its Petition, RTD urges the Commission to issue a declaratory order stating that pedestrian crossings of commuter rail transit trackage at certain RTD stations serving the Eagle Project are not subject to Rule 7211(g) of the Rules Regulating Railroads, Rail Fixed Guideways, 

2. Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations 723-7.  Rule 7211(g) states as follows:

Except at locations of existing highway-rail grade crossings, sidewalk and/or bike path crossings of mainline trackage shall be grade separated. …

3. RTD states that it intends to construct the new pedestrian crossings at the station platforms in order to allow the transit patrons access to and from the platforms.  These platforms will be built at the ten stations serving the Eagle Project.  RTD explains that the pedestrian crossings will not be adjacent to or contiguous with any roadways and that bicycle riding will not be permitted.  RTD contends that these crossings will not be available to the general public, but instead will be limited to paying RTD customers and will be designated as “fare paid” zones.  

4. RTD contends that these pedestrian crossings will not be public crossings because they will not involve public highways.  RTD argues that, pursuant to § 40-4-106(2)(a), C.R.S., a highway-rail crossing must involve a public highway in order to be subject to the jurisdiction of the Commission.  RTD also defines a “public highway” as “every road or highway over which the public generally has a right to travel” or as a “highway owned or controlled by governmental authorities for general use.”  RTD contends that the use of the station platforms described in the Petition will be limited to the paying passengers entering and exiting commuter rail vehicles.  As such, according to RTD, the general public will not have a right to use the station platforms and the platforms will not constitute public highways.  RTD concludes that the station crossings will not be public crossings at which a public highway crosses the tracks or facilities of any railroad, within the meaning of § 40-4-106(2)(a), C.R.S.

5. RTD further argues that these station platforms will not be “sidewalks” within the meaning of Rule 7211(g), since a sidewalk is a walkway beside another travel-way.  In support of that argument, RTD cites the Uniform Motor Vehicle Law and the Colorado Governmental Immunity Act.  RTD points out that the platforms at the crossings will stand alone, non-adjacent to any roadway or street.  

6. On February 19, 2013, RTD filed additional information and argument in support of its Petition.  Regarding jurisdiction, RTD reiterates its prior argument that these crossings are private crossings, since the general public has no right to travel in a fare paid zone.  Further, RTD argues that these crossings are integral to the station platforms and are not part of any continuous thoroughfare.  RTD further reiterates that the station platform crossings will not be “sidewalks” under Rule 7211(g) because they will not be part of or adjacent to any streets.  RTD concludes that the Commission has no jurisdiction over the station platform crossings.  In addition, RTD provides some additional information regarding station crossings and types of safety measures to consider.

B. Discussion
7. We note the entry of appearance and notice of intervention by right filed by UPRR.  UPRR does not agree that the station crossings are private crossings, but it does not oppose or contest the Petition.

8. We agree with RTD that the station platforms described in the Petition will not be public highways within the meaning of § 40-4-106(2)(a), C.R.S.  The platforms will be used only by RTD passengers to enter or exit commuter rail vehicles, rather than to gain access to any other location independent of RTD.  Therefore, the station platforms will not be part of any continuous thoroughfare and will not have any purpose independent of RTD.  Because the station platforms will not be public highways, station crossings will not be public crossings and, arguably, will not be crossings at all.  In addition, we find that the station platforms will not be “sidewalks” within the meaning of Rule 7211(g) since the platforms will not be adjacent or contiguous to any other roadways on which motorized vehicles will travel.         

9. Finally, our ruling that station crossings do not fall within the jurisdiction of the Commission brings about a consistent treatment of light rail stations and commuter rail stations on the RTD rail system.  See, Rule 7211(g); Decision No. R05-0479, ¶ 32, mailed April 29, 2005 in Docket No. 04R-0285R (exempting light rail pedestrian crossing from the grade separation requirement).  

10. For the above mentioned reasons, we grant the Petition.  We find that the station crossings described in the Petition will not constitute public crossings subject to the jurisdiction of the Commission and that the station platforms will not be sidewalks within the meaning of Rule 7211(g).

II. ORDER

A. The Commission Orders That:
1.
The Petition for Declaratory Order Concerning Pedestrian Crossings of Commuter Rail Train Trackage at Certain Stations Serving the Eagle Project, filed on August 2, 2012 by the Regional Transportation District is granted, consistent with the discussion above.

2.
The entry of appearance and notice of intervention by right filed by the Union Pacific Railroad Company on August 21, 2012 is noted.  
3.
The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.
4.
This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
March 27, 2013.
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