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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of the Petition for Variance from 4 CCR 723-2, § 2307, Request to Take Administrative Notice of the Record in Docket No. 12R-1248T, and Request for Shortened Notice (Petition) that was filed on February 21, 2013 by Dex Media East, Inc. (Dex). The Petition requests a variance from Rule 2307 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-2, which relates to publication and distribution of white page directories, and requests the Commission take administrative notice of the record in Docket Nos. 12R-1248T (the current rulemaking reviewing permanent changes to Rule 2307) and 12M-817T (the docket opened by Dex’s related petition for rulemaking).

2. By Decision No. C13-0255-I, issued February 27, 2013, the Commission granted shortened notice and intervention of the Petition through March 13, 2013.  The Boulder Regional Emergency Telephone Service Authority (BRETSA) timely filed its Notice of Intervention as of Right, or in the Alternative, Motion for Permissive Intervention (BRETSA Intervention), and Objection to [the Petition] (Objection to the Petition).  Qwest Corporation, doing business as CenturyLink QC (CenturyLink) timely filed its Notice of Intervention as of Right, or Alternatively, Motion to Intervene by Permission (CenturyLink Intervention) and Motion to Dismiss Petition (Motion to Dismiss). 

3. On March 15, 2013, Dex filed a Response in Opposition to the [BRETSA Intervention].  Additionally, on March 18, 2013, Dex filed a Response to the [CenturyLink Intervention] and [Motion to Dismiss]. 

4. Now being duly advised, we deny the Petition.  Therefore, we deny the BRETSA and CenturyLink Interventions and the Motion to Dismiss as moot.  

B. Discussion, Findings, and Conclusions

5. Currently, Rule 2307 requires publication and distribution of white page directories to all customers.  The Petition requests that, limited to 2013 and the Denver Metro Area, publication of certain white page listings be upon request.  Dex also requests administrative notice of the dockets related to the current rulemaking, Docket Nos. 12R-1248T and 12M-817T.  Dex’s request for administrative notice of these dockets purportedly is to provide the evidentiary basis for the variance.  

6. In support of its Petition, Dex notes that the rulemaking will not be finalized to take advantage of environmental and cost savings for Denver publications scheduled for 2013; publications in other areas of Colorado are not scheduled until after the rulemaking should be finalized.  All publications after 2013 would be pursuant to the finalized, revised rules.  Dex contends that it would need a Commission decision on the Petition by early April to make relevant 2013 publishing decisions for the Denver Metro Area. 

7. In its Objection to the Petition, among other issues, BRETSA contends that Dex’s Petition does not satisfy all of the conditions for relief from the requirement for delivery of white page directories to all telephone company customers proposed in Docket No. 12R-1248T.  It argues that any grant of the variance should be conditioned upon Dex’s unequivocal commitment to meet all of the conditions proposed in Docket No. 12M-1248T.  Specifically, BRETSA notes its concern related to public safety if the Petition is granted, including the provision of appropriate resources for customers to receive emergency and non-emergency numbers, particularly for customers who are likely to have limited financial resources. 

8. Dex does not file response to the substantive issues raised by BRETSA’s Objection to the Petition.  In its Response to the BRETSA Intervention, Dex contends that BRETSA’s interests are limited to the Boulder region.  As the Petition is limited to a request for variance of the rule applicable to only certain Denver-area publications, Dex argues that BRETSA does not have standing to intervene.   

9.  In addition to the CenturyLink Intervention, CenturyLink requests a hearing and files its Motion to Dismiss.  Within the Motion to Dismiss, CenturyLink argues that Dex lacks standing to seek a variance on CenturyLink’s behalf.  As a local exchange carrier (LEC), CenturyLink contends that it bears the cost of complying with Rule 2307; granting Dex a variance would, in effect, excuse Dex from a rule it is not required to comply with and would not excuse a LEC’s obligations pursuant to the rule.  Further, CenturyLink states that the Petition is an attempt to perform an “end run around” the process provided in the full rulemaking pending in Docket No. 12R-1248T.  In support of its Motion to Dismiss, CenturyLink includes a recent order from the New Mexico Public Regulatory Commission (PRC) denying Dex a variance from what CenturyLink contends are similar rules.  The New Mexico PRC’s reasoning for the denial is supported by arguments similar to those made here by CenturyLink.

10. Dex does not contest the CenturyLink Intervention.  However, in response to the Motion to Dismiss, Dex states that CenturyLink’s arguments related to standing and a “party of interest” are not supported.  Additionally, Dex notes differences between rules of the New Mexico PRC and this Commission’s rules related to petitions for variance.  Further, Dex argues that hearings in this matter are unnecessary as administrative notice of the record in Docket No. 12R-1248T would provide the Commission with “all of the evidence it needs” to decide this docket.  

11. While we recognize Dex’s interests in cost and environmental savings from revising the directory publication process pursuant to Rule 2307, we must balance those interests with the equities of other important public interest concerns.  The Commission opened the rulemaking to address relevant public interest issues that could arise from changes to Rule 2307.  Through its Petition, Dex does not address any contested issues raised by participants in the rulemaking other than to request that the Commission administratively notice and make determinations based on the voluminous record in Docket Nos. 12R-1248T and 12M-817T.  This record is being reviewed by an Administrative Law Judge to potentially recommend permanent revisions to Rule 2307 in light of all participant comments and concerns.  

12. The public interest supports completing the revision of the Commission rules through the current rulemaking process commenced in Docket No. 12R-1248T, which is taking into account various stakeholder concerns.  We therefore deny the Petition, and we deny the BRETSA and CenturyLink Interventions and the Motion to Dismiss as moot. 

II. ORDER

A. The Commission Orders That:

1. The Petition for Variance from 4 [Code of Colorado Regulations (CCR)] 723-2, § 2307, Request to Take Administrative Notice of the Record in Docket No. 12R-1248T, and Request for Shortened Notice that was filed on February 21, 2013 by Dex Media East, Inc., is denied. 

2. The Notice of Intervention as of Right, or in the Alternative, Motion for Permissive Intervention, and Objection to the Petition for Variance from 4 CCR 723-2, § 2307, Request to Take Administrative Notice of the Record in Docket No. 12R-1248T, and Request for Shortened Notice that was filed on March 4, 2013, by the Boulder Regional Emergency Telephone Service Authority is denied as moot. 

3. The Notice of Intervention as of Right, or Alternatively, Motion to Intervene by Permission and Motion to Dismiss Petition that was filed on March 13, 2013, by Qwest Corporation, doing business as CenturyLink QC is denied as moot. 

4. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order. 
5. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 21, 2013.
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