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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of the exceptions to Recommended Decision No. R13-0065 filed by E Z Care Transportation, LLC (Applicant) on January 30, 2013.  Being fully advised in this matter and consistent with the discussion below, we deny the exceptions.

B. Background

2. On October 22, 2012, Applicant filed an application for new permanent authority to operate as a contract carrier to provide, in general, transportation services for Silver Rose Assisted Living Homes (Silver Rose) between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Jefferson, and Weld.  A supplement to the application was filed on November 2, 2012.
3. The Commission noticed the application to all interested persons, firms, and corporations pursuant to § 40-6-108(2), C.R.S., on November 5, 2012.  

4. On December 5, 2012, Colorado Cab Company LLC, doing business as Denver Yellow Cab and Boulder Yellow Cab, and Shamrock Taxi of Fort Collins, Inc. (Intervenors) filed an intervention. In the intervention, Intervenors advised Applicant that their objections would be resolved and that they would withdraw the intervention if Applicant restrictively amended its proposed authority:  (1) to providing service solely for residents of Silver Rose; (2) transportation to or from the Silver Rose facility; and (3) against service to, from, or between points in Weld County.
5. On December 12, 2012, the Commission deemed the application complete and referred the application and the intervention to an Administrative Law Judge (ALJ) by minute entry.

6. On December 18, 2012, the ALJ issued Decision No. R12-1455-I, which required Applicant to make a filing regarding legal counsel or to show cause why legal counsel is not required, and set a prehearing conference for January 10, 2013.  The prehearing conference was held as scheduled and Applicant failed to appear.  Counsel for Intervenors did appear and made an oral motion to dismiss the application due to Applicant’s failure to prosecute the case.  The ALJ granted the oral motion to dismiss at the prehearing conference.

7. On January 10, 2013, the ALJ issued Recommended Decision No. R13-0065, which memorialized the decision to dismiss the application without prejudice that was made at the prehearing conference.  In ¶ 12 of Recommended Decision No. R13-0065, the ALJ states:

The Application will be dismissed for the failure of the Applicant to prosecute this case. He had actual notice of the prehearing conference and failed to appear or to explain his failure to appear. He has made none of the filings required by Commission rules. In short, Applicant has evidenced no interest in pursuing the Application. Under these circumstances, the ALJ finds that it would waste the Commission’s time, would waste the Intervenors’ time, and would increase Intervenors’ litigation-related costs to keep this matter open.
8. On January 30, 2013, Applicant submitted the instant filing requesting “reconsideration” of Recommended Decision No. R13-0065.  This filing is timely submitted as exceptions to Recommended Decision No. R13-0065.

C. Discussion

9. In the exceptions, Mr. Deo Rubbani, an officer of Applicant, states that “[Applicant] communicated to the attorneys for the [intervenors] and informed them that we had generally agreed with the suggested amendments and that we were waiting for their response in order to proceed.”  Mr. Rubbani then states that after not receiving a response from the intervenors’ attorneys, Applicant proceeded to retain counsel.  However, Mr. Rubbani further states:
We later [learned] that our attorneys did not follow up on this case because they were out for the holidays and had put the matter on hold as a result of our prior instructions that this issue was due to [be] resolved and as such our attorneys received the final instructions and payment after the hearing date and could not take up the case citing a heavy work load and short notice.  
(Emphasis added.)

10. The Commission concludes that Applicant had an obligation to comply with and/or respond to the interim order issued by the ALJ and to attend the prehearing conference.  Thus, in light of the fact that Applicant did not state good cause for failing to comply with the interim order or to attend the prehearing conference, the Commission finds that the ALJ acted within his discretion to dismiss the application without prejudice.
II. ORDER

A. The Commission Orders That:

1. Consistent with the discussion above, the exceptions to Recommended Decision No. R13-0065 filed by E Z Care Transportation, LLC on January 30, 2013 are denied.

2. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
February 27, 2013.
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