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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of the exceptions to Recommended Decision No. R13-0079 filed by ABC Transport LLC (Applicant) on January 18, 2013.  Being fully advised in this matter and consistent with the discussion below, we deny the exceptions.

B. Background

2. On September 14, 2012, Applicant filed an application for new permanent authority to operate as a contract carrier to provide, in general, Non-Medical Transportation services for the Colorado Department of Health Care Policy and Financing between all points in the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, and Jefferson.  A supplement to the application was filed on October 10, 2012.
3. The Commission noticed the application to all interested persons, firms, and corporations pursuant to § 40-6-108(2), C.R.S., on October 22, 2012.  Colorado Cab Company LLC, doing business as Denver Yellow Cab and Boulder Yellow Cab (Intervenor), 
filed an intervention on November 21, 2012.  On November 28, 2012, the Commission deemed the application complete and referred the application and intervention to an Administrative Law Judge (ALJ) by minute entry.

4. On December 4, 2012, the ALJ issued Decision No. R12-1394-I, which required Applicant to show cause or to obtain legal counsel and to make filings.  On December 27, 2012, the ALJ issued Decision No. R12-1473-I, which required Applicant to obtain legal counsel.  On January 8, 2013, the ALJ issued Decision No. R13-0037-I, which scheduled a hearing, established a procedural schedule, and contained advisements.

5. On January 14, 2013, the ALJ issued Recommended Decision No. R13-0079, which dismissed the application without prejudice because Applicant failed to comply with and/or respond to the interim orders.  In ¶ 37 and ¶38 of that decision, the ALJ states:

 
Applicant has not made a filing in response to either Decision 
No. R12-1394-I or Decision No. R12-1473-I. In addition, Applicant has not complied with either Decision No. R12-1394-I or Decision No. R12-1473-I. Finally, Applicant has made no filing in this docket since it filed the October 10, 2012 supplement to the September 14, 2012 filing that commenced this proceeding.

 
Applicant has evidenced little or no interest either in pursuing the requested contract carrier permit or in continuing with this case. The ALJ finds and concludes that, to conserve the resources of the Commission and the Parties and given the circumstances, dismissal of the Application without prejudice is warranted.

6. On January 18, 2013, Applicant filed the instant letter “appealing” Recommended Decision No. R13-0079.  This letter is timely filed as exceptions to Recommended Decision No. R13-0079.  Although Intervenor noted that the letter was not served on it, Intervenor filed a Response to Exceptions on February 1, 2013.

C. Discussion

7. In its exceptions, Applicant states that “Mr. Mark T. Valentine [counsel for Intervenor] and I met on January 7, 2013 in his office and reached an agreement for his clients to drop their objections to my application.  He promised to communicate our agreement to his clients and to the court.”

8. In response, Mr. Valentine, on behalf of Intervenor, states that “the Exceptions filed by Applicant do not accurately depict the discussion between undersigned counsel and Applicant.”  He further states:
Applicant did visit the offices of undersigned counsel, unannounced, one time, in January 2013.  However, undersigned counsel was not prepared for the meeting, and was not authorized to settle the case that day. Undersigned counsel quickly discussed typical settlements, but also explained that Intervenor was determining how to handle the growth in applications for contract carrier authority to provide non-medical carrier (“NMT”) service to the Colorado Department of Health Care Policy and Financing on a more global basis, and that Intervenor was not settling NMT cases at that time.  No settlement agreement was ever offered or accepted. Notably, the Exceptions contain no description of the purported settlement. 
(Footnotes omitted.)

9. The Commission concludes that Applicant had an obligation to comply with and/or respond to the interim orders issued by the ALJ and was given ample opportunity to do so.  Thus, in light of the fact that Applicant did not state good cause for failing to comply or to respond to the interim orders, the Commission finds that the ALJ acted within her discretion to dismiss the application without prejudice.
II. ORDER

A. The Commission Orders That:

1. Consistent with the discussion above, the exceptions to Recommended Decision No. R13-0079 filed by ABC Transport LLC on January 18, 2013 are denied.

2. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Order.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
February 20, 2013.
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