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I. BY THE COMMISSION

A. Statement
1. On December 12, 2012, Public Service Company of Colorado (Public Service or Company) filed an Application for a Certificate of Public Convenience and Necessity to Construct Two Package Boilers for Its Steam Utility and for Approval of a Regulatory Plan Affecting Rates for Natural Gas and Steam Services Effective After the Boilers Have Been Placed in Service (Application).  The Certificate of Public Convenience And Necessity would allow for the construction of a new source of steam to replace the boiler at the Zuni generation facility.  Approval of the regulatory plan would allow Public Service to combine certain costs of its gas and steam departments for ratemaking purposes beginning in January 2016.  Public Service states in the Application that its willingness to install the new boilers is conditioned upon the Commission’s approval of the regulatory plan.

2. By a separate decision, adopted at the Commissioners’ Weekly Meeting on January 30, 2013, we deemed the Application complete, set the matter for hearing before the Commission en banc, and set forth requirements for supplemental testimony.  (Decision No. C13-0174-I issued February 7, 2013.)

3. Trial Staff of the Colorado Public Utilities Commission (Staff) filed a Petition for Declaratory Ruling (Petition) on January 30, 2013.  Staff urges the Commission to issue an order declaring that the Company’s gas customers may not subsidize costs directly attributable to the Company’s steam customers.  Staff believes that such a ruling will expeditiously resolve this Docket, since Public Service has indicated it will not pursue approval of the Application if steam customers are not provided a subsidy for a portion of steam utility costs by the gas customers after the newly constructed boilers go into service in 2016.  Staff alleges that the regulatory plan contemplated in the Application will establish preferential rates for steam rate payers.  Staff asserts that preferential rates are not permitted by Colorado statutes and have been disallowed in Colorado judicial decisions.  Staff also states that this is inherently a legal threshold issue and that testimony and hearings in this docket will have no bearing on how the Commission decides this legal issue.

B. Discussion
4. We find that the issue at the center of the Petition, or whether the regulatory plan contemplated in the Application would result in preferential or unreasonable rates, is a mixed question of law and fact rather than a purely legal issue.  The determination of whether Public Service’s proposed regulatory plan is legally permissible will depend upon application of the case law cited by Staff to the specific evidence surrounding the regulatory plan.  We therefore find that this issue will be better addressed after the Commission has had an opportunity to consider all relevant evidence and, for that reason, deny the Petition.  
5. Although we disagree with Staff that the proposed cross-subsidization of costs is purely a threshold legal matter, we direct Public Service to address the cross-subsidization issue as part of its supplemental direct testimony due March 15, 2013, consistent with Decision No. C13-0174-I, and request that the intervening parties respond to Public Service through answer testimony.  
II. ORDER  
A. It Is Ordered That:  
1.
The Petition for Declaratory Ruling (Petition) filed by Trial Staff of the Colorado Public Utilities Commission on January 30, 2013 is denied, consistent with the discussion above.

2.
Public Service Company of Colorado (Public Service) shall address the 
cross-subsidization issue identified in the Petition in supplemental direct testimony due March 15, 2013, and intervening parties shall respond to Public Service through answer testimony.

3.
This Order is effective on its mailed date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING, 
February 6, 2013.
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