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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R12-1430 (Recommended Decision), filed on January 2, 2013 by Robert Place (Respondent).  Staff of the Colorado Public Utilities Commission (Staff) filed a response to the exceptions on January 30, 2013.
  Being fully advised in the matter, we deny the exceptions.

B. Background and Recommended Decision

2. The Administrative Law Judge (ALJ) assigned to this matter discussed his findings of fact in detail at ¶¶ 9-27 of the Recommended Decision.  We summarize these findings of fact below, in order to provide context to our rulings on exceptions.

3.
This proceeding began as an informal complaint filed with the Commission on May 17, 2012 against a company named Rocky Mountain Commuter.  The complaining party stated that the vehicle belonging to Rocky Mountain Commuter, a blue Crown Victoria, did not have a PUC number or a phone number on its side and was operating as a “gypsy taxi.”  Further, complainant recorded a license plate number for that vehicle and described the driver as a white male weighing about 300 pounds.
4.
Mr. Anthony Cummings, a Staff investigator, checked the Commission database for Rocky Mountain Commuter and found a warning letter which was issued in 2011.  That warning letter was addressed to Mr. Robert Place.  In investigating the file associated with the warning letter, Mr. Cummings also found a citation from Broomfield Police Department issued on March 10, 2011, for operating as a contract carrier without a permit and for driving without a proper class of driving license, a driving history, and a Denver Yellow Cab photo of Respondent (who is a former driver for Denver Yellow Cab).

5.
Mr. Cummings then attempted to contact Respondent using the telephone number contained in the summons from the Broomfield Police Department, by sending a text message to that number.  In the text message, Mr. Cummings asked for a ride from Red Rocks Amphitheater to downtown Denver.  Mr. Cummings gave a false name and received a reply that the ride from Red Rocks to downtown will be about $35.00.  Mr. Cummings continued to text back and forth with the person on the phone, confirming a pick up location and the number of passengers.
6.
Mr. Cummings then performed some research on the phone number and found that it was listed with Respondent.  Mr. Cummings prepared a civil penalty assessment notice (CPAN) and sent it to Respondent via certified mail on July 6, 2012.  The CPAN was returned as undelivered.

7.
On August 29, 2012, Mr. Cummings and another investigator drove to the Red Rocks Amphitheater to personally serve the CPAN.  The investigators walked to the upper lot and observed a blue Crown Victoria with a small magnetic sign on the side which read “Rocky Mountain Commuter.”  The only occupant was the driver whose appearance matched the Denver Yellow Cab photo.  The driver denied that he was Mr. Place and refused to accept the CPAN.  Mr. Cummings explained the CPAN and left it on the passenger seat of the vehicle.

8.
Mr. Cummings testified during the hearing that he was not aware of Respondent having any authority from the Commission to operate as a common or limited regulation carrier or having motor vehicle liability insurance at any time, including on May17, 2012.  Respondent did not testify, although he did cross-examine Mr. Cummings.

9.
The ALJ issued the Recommended Decision on December 12, 2012.  The ALJ found that the evidence was not overwhelming that it was Mr. Place who sent the reply text regarding the price of a ride from Red Rocks Amphitheater to downtown.  However, there was sufficient evidence to find by a preponderance of the evidence that it was Mr. Place who sent the reply text message, especially when coupled with no evidence to the contrary.  Recommended Decision, at ¶ 41.  The ALJ also noted that the text has been sent from the telephone number associated with Respondent and that there was no evidence that this telephone number no longer belonged to Respondent.  The ALJ noted that, on the same day the text messages were sent, Respondent was advertising his services on the Cabulous website (a mobile application that allows an individual to hail a taxicab) and that Respondent did not offer evidence to the contrary, that he did not place the advertisement.  The ALJ concluded that the actions of Mr. Place on May 17, 2012 (the text messages to Mr. Cummings and the Cabulous listing) were clear evidence of someone offering to operate as a common or limited regulation carrier.  Recommended Decision, at ¶ 44.  

10.
The ALJ found that Respondent was liable for operating or offering to operate as a carrier without authority and for operating without proper motor vehicle insurance.  The ALJ then imposed a civil penalty of $13,612.50, a large part of that being $11,000 for failure to carry insurance.
  The ALJ also found several aggravating factors: First, Respondent was previously issued a warning for the same actions yet he continued to operate as a transportation carrier without authority or a permit.  Second, Respondent placed the welfare and safety of the public at risk.  There was no evidence of proper maintenance being performed on his vehicle, the number of hours of service for Mr. Place, or any medical conditions that could affect Mr. Place.  The ALJ noted that, having worked in the past as a driver for Denver Yellow Cab, Mr. Place should have been aware of the necessity of following regulations.  By ignoring these regulations, Mr. Place put himself above the law and safety of the public.  Finally, the ALJ noted that Respondent failed to present any mitigation or take any responsibility for his actions.  Recommended Decision, at ¶¶ 49-51.  The ALJ ordered Respondent to cease and desist from operating as a carrier without authority or offering to do so.  

C.
Exceptions

11.
On exceptions, Mr. Place urges the Commission to reverse the Recommended Decision.  Respondent argues that Staff presented no evidence that Mr. Place committed these offenses and that Staff failed to meet its burden of proof.  Mr. Place states that Mr. Cummings never actually observed Respondent operating an illegal taxi service.  For example, Respondent argues that Mr. Cummings admitted on cross-examination that Mr. Cummings never actually heard Mr. Place stating that he would personally provide the vehicle for this service or personally charging the estimated fare.  Respondent also argues that the listing of his telephone number on Cabulous does not mean he was operating an illegal taxi service and that Cabulous does not have a listing of him in any case.

D.
Response to Exceptions

12.
In its response, Staff argues that Respondent is challenging the ALJ’s findings of fact but did not order a transcript of the proceedings as required by Rule 1505(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  Staff claims that, absent the transcript, the Commission cannot ascertain the accuracy of Respondent’s challenges to the ALJ’s findings of fact and to determine the validity of Respondent’s arguments.  Staff urges the Commission to deny the exceptions.  
E.
Discussion


13.
First, § 40-6-113, C.R.S., states that:
(1)
…If any party to any proceeding seeks to reverse, modify, or annul a recommended decision of a single commissioner or administrative law judge, or a decision of the commission, in the manner as provided in this section, then such party…shall pay the cost of the transcript of such proceeding or the applicable portion thereof in accordance with the provisions of this section.

***

(4)
…If such transcript is not filed pursuant to the provisions of this section for consideration with the party’s first pleading, it shall be conclusively presumed that the basic findings of fact, as distinguished from the conclusions and reasons therefor and the order or requirements thereon, are complete and accurate.

This requirement is also found in Rule 1505(b), as Staff points out in its response to exceptions.  The ALJ reiterated the requirement in the Recommended Decision. Recommended Decision, at ordering ¶ 4(b).  
14.
We agree with Staff that Respondent does not dispute the conclusions of law set forth in the Recommended Decision, but rather challenges the evidence and the basic findings of facts drawn by the ALJ based upon that evidence.  Respondent did not order and pay the cost of a transcript of the hearing held in this docket.  Therefore, it is conclusively presumed that the basic findings of fact are complete and accurate.  This outcome also makes sense in this instance.  Reversing the basic findings of fact without reviewing the transcript would require us to accept what Respondent states Mr. Cummings admitted in cross-examination, without any opportunity to review the transcript where Mr. Cummings allegedly made these admissions.  Thus, we agree with Staff that, absent the transcript, we cannot ascertain whether Respondent’s arguments have merit.  We therefore deny the exceptions filed by Respondent.
15.
Second, in assessing the credibility of Mr. Cummings (who was the only witness at the hearing), the ALJ found him to be credible.  It is true that, under § 40-6-109(2), C.R.S., the Commission may adopt, reject, or modify the findings of fact and conclusions of law made by an ALJ.  However, the ALJ had the opportunity to observe Mr. Cummings as he testified during the hearing.  The Commission, on the other hand, will not have the same opportunity.  We therefore defer to the ALJ’s assessment of credibility and deny the exceptions for this additional reason.
II. ORDER

A. The Commission Orders That:

1. The exceptions to Recommended Decision No. R12-1430 filed by Robert Place on January 2, 2013 are denied, consistent with the discussion above.

2. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Order.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
February 6, 2013.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


JAMES K. TARPEY
________________________________



PAMELA J. PATTON
________________________________

Commissioners




� By Decision No. C13-0093-I, mailed January 16, 2013, we granted a Motion for Extension of Time to File Response to Exceptions and Waive Response Time, filed by Staff on January 11, 2013.   The response to exceptions filed on January 30, 2013 is timely in accordance with that interim order.  


� Section 40-7-113(1)(a), C.R.S., states that any person who fails to carry insurance required by law may be assessed a civil penalty of not more than eleven thousand dollars.
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