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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R12-1238 (Recommended Decision), filed by Colorado Cab Company, LLC, doing business as Boulder Yellow Cab (Yellow Cab) on November 15, 2012. MIA Enterprise, LLP, doing business as The BarHop (The BarHop or Applicant) did not file a response to exceptions.
  Being fully advised in the matter and consistent with the discussion below, we deny the exceptions.

B. Background 


2.
The Administrative Law Judge (ALJ) assigned to this docket, Robert I. Garvey, discussed the background and procedural history of this matter in detail in the Recommended Decision.  We incorporate these statements of background and procedural history into this Order and will only briefly discuss them below, as necessary to provide context to our rulings.


3.
The Applicant filed its application on April 13, 2012, seeking authority to operate as a contract carrier by motor vehicle for hire between all points in the County of Boulder, State of Colorado, for several bars in the Boulder area.  These bars are Back Country Pizza, The Lazy Dog, The Attic Bar & Bistro, and Shooters Bar and Grill.  


4.
Yellow Cab is the sole intervenor in this matter.


5.
The hearing was held on September 19, 2012 in front of the ALJ.  On October 26, 2012, the ALJ issued the Recommended Decision granting the application in full.  Yellow Cab timely filed exceptions on November 15, 2012.  


6.
In its exceptions, Yellow Cab presents several arguments why the Recommended Decision granting the application is in error.  First, Yellow Cab argues that The BarHop is neither operationally nor financially fit to provide its proposed service.  Second, Yellow Cab argues that the criteria applicable to applications for contract carrier authority, found in Rule 6203(e) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 
723-6 have not been met.  Yellow Cab contends that the proposed service is not distinctly tailored to serve the needs of its customers.  Yellow Cab further claims that it is ready, willing, and able to provide the same service as The BarHop and that it is better suited to do so.   Finally, Yellow Cab argues that competition from The BarHop will undermine the ability of Yellow Cab to provide efficient service to the public.


C.
Operational and Financial Fitness
7.
The applicants for authority to provide regulated transportation services have the burden of proving their operational and financial fitness to provide the proposed services.  See, e.g., Durango Transp., Inc. v. Pub. Utils. Comm’n, 122 P.3d 244, 247 (Colo. 2005), quoting Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).  

8.
In Acme Delivery Service, Inc. v. Cargo Freight Systems, Inc., 704 P.2d 839, 843 (Colo. 1985) (internal citations omitted), the Colorado Supreme Court stated as follows:
In view of the Commission's special expertise in the matter of public utility regulation, the determination of an applicant's fitness and ability to perform the particular service is the type of decision which is entitled to substantial deference on judicial review.  While we have not previously categorized the specific factors that are relevant in determining an applicant's fitness and ability to perform under a permit, consideration certainly should be given to the financial status of the applicant as well as the applicant's ability to render the service in an efficient and reliable manner. 

9.
The Commission has stated that the operational and financial fitness of an applicant must be evaluated on a case-by-case basis, based upon unique circumstances of each applicant and specific proposed services.  See, e.g., Decision No. C09-0207, mailed February 27, 2009 in Docket No. 08A-241CP, at ¶ 6.  We apply these general principles in determining the operational and financial fitness of the Applicant.  

10.
The findings pertinent to financial fitness include the fact that the Applicant had raised $12,000, i.e., $6,000 each from the two partners, Mr. Baudat and Mr. Witters.  Transcript, p. 24, lines 13-21.  Further, the two partners credibly testified as to their ability to further fund the business if necessary.  Recommended Decision, at ¶ 54. Given the particular circumstances of this proposed transportation business, we find that the initial investment of $12,000 is a sufficient showing of financial fitness. 

11.
Regarding operational fitness, the partners testified they had a vehicle ready to operate, a bus that seats 42 persons.  Given the scope of proposed operation, we do not expect that the Applicant will maintain a second vehicle of the same size to use only when the first one breaks down.  Even though the vehicle is an older model, the Commission finds that the vehicle is sufficient in the unique circumstances of this case and that the operation of this vehicle would enhance public safety by providing free transportation to parties that have been drinking alcohol.  Further, the ALJ discussed the Applicant’s plan for the day-to-day running of the business, with Mr. Baudat in charge of the accounting and bookkeeping and Mr. Witters responsible for sales, advertising promotions, and day-to-day operation of the bus.  The ALJ found that this plan was workable for the operation of the proposed business.  Id., at ¶¶ 24, 52.   Further, both partners possess transferrable skills from their experiences in non-transportation industries, Mr. Baudat in accounting and bookkeeping and Mr. Witters in business management and crowd control.   Id., at ¶¶ 12-13, 50; Transcript, p. 120, lines 8-13. The two partners also both have experience in the operation and management of a small business.  Recommended Decision at ¶ 50.
12.
We conclude that the findings in the Recommended Decision regarding financial and operational fitness are supported by the hearing transcript and other evidence of record.  For the foregoing reasons, we deny the exceptions on the financial and operational fitness grounds.


D.
Other Arguments

13.
We are not persuaded by the remainder of the arguments made on exceptions.  We find that the service proposed by the Applicant will be specialized and tailored to its potential customers’ distinct needs.  We note that Yellow Cab provides metered taxicab service and that meeting the need identified in the application through metered service would be a much more expensive proposition for either the patrons of the four businesses or the businesses themselves.  Further, several taxicabs would be needed to transport the same number of persons as the much larger vehicle purchased by the Applicant,
 thereby adding to the expense.  It is true that the four businesses could procure vouchers from Yellow Cab and present free cab rides to their patrons.  

However, none of the four bars identified such a voucher arrangement in place with Yellow Cab.  Transcript, at p. 169, line 14-p. 170, line 15.  In addition, a voucher system would only transport patrons and employees from the businesses, not to the businesses. Recommended Decision at ¶ 47.  We find that the Applicant can provide the service that more closely meets the needs of the four businesses and their patrons than Yellow Cab.  We agree with the ALJ that Yellow Cab has not shown that it is either able or willing to meet the potential customers’ distinct needs.  In any case, for reasons stated above, the Applicant is better suited to serve these needs.


14.
For the foregoing reasons, we deny the exceptions filed by Yellow Cab.

II. ORDER

A. The Commission Orders That:


1.
The exceptions to Recommended Decision No. R12-1238 filed by Colorado Cab Company, LLC, doing business as Boulder Yellow Cab on November 15, 2012 are denied, consistent with the discussion above.

2.
The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.
3.
This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
January 23, 2013.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


JAMES K. TARPEY
________________________________



PAMELA J. PATTON
________________________________

Commissioners




� By Decision No. C13-0008, mailed January 3, 2013, we granted an Unopposed Motion for Extension of Time to File a Response to Exceptions, filed by the Applicant on November 19, 2012.  The Applicant, however, did not file a response to exceptions.


	� Pursuant to Rule 6001(oo) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, taxicabs are motor vehicles which can transport a maximum of seven passengers at one time. 
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