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I. STATEMENT  

1. On September 26, 2012, Steven B. Roszell (Roszell or Complainant) filed a Formal Complaint against the Union Pacific Railroad Company (Union Pacific, UPRR, or Respondent).  That filing commenced this docket.  

2. Complainant and Respondent, collectively, are the Parties.  
3. On October 3, 2012, by Minute Order, the Commission referred this docket to an Administrative Law Judge (ALJ).  

4. On September 27, 2012, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order scheduled the hearing in this matter for November 13, 2012.  

5. On September 27, 2012, the Commission issued to Respondent an Order to Satisfy or Answer.  

6. On October 16, 2012, Respondent timely filed (in one document) a Motion to Dismiss the Complaint with Prejudice [Motion] and Request for a New Hearing Date [Request].  

7. On October 18, 2012, by Decision No. R12-1199-I, the ALJ granted the Request; vacated the scheduled evidentiary hearing; and took the Motion under advisement.  

8. On October 29, 2012, Complainant filed his Response to Union Pacific Railroad’s Motion to Dismiss (Response).  

II. discussion and conclusions  

9. In the Complaint, Mr. Roszell (a) asserts that there is a crossing, which he refers to as the “Railroad Old HWY Crossing,” in Rollinsville, Colorado on the Moffat Tunnel Sub at milepost 41.77 (the crossing) (Complaint at 3); (b) asserts that the crossing is a public crossing; (c) asserts that Union Pacific “illegally claims” that the crossing is a private crossing (id.); and (d) requests that “the Commission enter an Order granting whatever relief the Commission deems legally appropriate” (id. at 2).  No documents are appended to the Complaint.  
10. In the Motion, UPRR asserts that the Commission should dismiss the Complaint with prejudice because:  (a) the Complaint fails to state a claim upon which relief can be granted;
 (b) the Commission lacks subject matter jurisdiction over the matters raised in the Complaint;
 and (c) Complainant lacks standing to bring the Complaint.  The Motion has an exhibit appended to it.  The ALJ considered the exhibit only with respect to the issue of the Commission’s subject matter jurisdiction.    
11. As to the lack of standing, UPRR argues that Complainant has not established that he has a right to assets any claim related to the crossing because he is neither an adjacent landowner nor a public authority with the power to declare or to dedicate public roadways.  In particular, UPRR argues that Complainant has no standing, and cannot prosecute this action, because “it is the duty of the county commissioners to authorize and control the use of a public highway.”  Motion at ¶ 3, citing Lewis v. Lorenz, 354 P.2d 1299 (Colo. 1960).  
12. On the issue of the Commission’s subject matter jurisdiction in this matter, Union Pacific cites § 40-4-106, C.R.S.,
 and makes two arguments.  First, UPRR argues that the Commission’s jurisdiction over railroad crossings is limited to promoting and safeguarding the public health and safety and that the Complaint does not mention the public health and safety.  Second, UPRR argues that the Commission has jurisdiction over public crossings but not over private crossings.  UPRR asserts that, continuously since 1981, the United States Department of Transportation (US DOT) Crossing Inventory History has identified the crossing as a “Private At Grade” crossing and has identified the road located at the crossing as a “railroad access” road.  Motion at Exhibit A at 1, 3, 5, 7, and 9.  
13. On the issue of the failure of the Complaint to state a claim upon which the Commission can grant relief, Respondent argues that the Complaint does not meet the requirements of Rule 4 Code of Colorado Regulations (CCR) 723-1-1302(a)
 because the Complaint (a) does not contain sufficient facts and information to inform UPRR and the Commission of the relief sought; (b) does not advise UPRR and the Commission as to the way in which a statute, a Commission rule, or a Commission decision has been violated; and 
(c) does not provide a citation to, or otherwise identify, any statute, Commission rule, or Commission decision that UPRR is alleged to have violated  
14. In his Response, Complainant (a) asserts that the “public’s rights and safety are at jeopardy [and that Union Pacific] has know[n] about the safety risks for many years and has chosen to do nothing” (Response at 1); (b) “asks that [UPRR] return the crossing to the Public and prohibit commercial activities by others on public land” (id.); (c) asserts that the crossing was a public crossing before the UPRR tracks were built and that the crossing is used by members of the public to gain access to a river and to a national forest; (d) asserts that UPRR “illegally made” the crossing a private crossing in 1981, although the crossing was a public crossing for the preceding 100 years (id.); (e) asserts that UPRR granted to Lincoln Hills Fishing Club, a private fishing club, access to and use of the crossing for guided fishing on public land; (f) asserts that the crossing is a “natural uninterrupted extension of Main Street with no barriers” (id.); and (g) states that he is an adjacent landowner.  Based on the foregoing, Complainant argues that Respondent’s actions “do impact the health and safety of the public [and that UPRR] has been aware of the large amount of people and cars that use the crossing and area for some time” (id.).  Exhibits A through F are appended to the Response.  The ALJ considered those exhibits only with respect to the issue of the Commission’s subject matter jurisdiction.  

A. Standing.  

15. In its Motion, UPRR asserts that Complainant lacks standing to prosecute (that is, commence and litigate) the Complaint and that the Commission must dismiss the Complaint with prejudice.  Complainant disagrees and requests that the Commission deny the Motion.
  

16. Standing is a threshold question of law.  Board of County Commissioners of La Plata County v. Colorado Oil and Gas Conservation Commission, 81 P.3d 1119, 1122 (Colo. App. 2003).  As a result, the ALJ first addresses the assertion that Complainant lacks standing.  

17. Resolution of the standing issue requires the application of a two-part test:  (a) whether the party seeking relief (here, Mr. Roszell) alleges an injury-in-fact; and 
(b) whether the alleged injury is to a legally protected or cognizable interest.  Douglas County Board of Commissioners v. Public Utilities Commission, 829 P.2d 1303, 1309 (Colo. 1992).  As the Complainant, Mr. Roszell bears the burden of proof and, by a preponderance of the evidence, must establish that he has standing to prosecute the Complaint.  

18. Section 40-6-108(1)(d), C.R.S., provides that the Commission “is not required to dismiss any complaint because of the absence of direct damage to the complainant.”  (Emphasis supplied.)  This provision addresses the first prong of the test for standing and allows the Commission, if it wishes to do so, to entertain a complaint in the absence of direct harm to a complainant.  The ALJ need not decide the impact of this statute in this case because, as discussed below, Mr. Roszell has not established that he meets the second prong of the test.  

19. To meet the second prong of the test for standing, Mr. Roszell must establish by a preponderance of the evidence that he has a legally protected or cognizable interest, as contemplated by statutory or constitutional provisions, in the subject matter of this proceeding.  As discussed below, Mr. Roszell has not met this burden.  
20. In Colorado, there are three types of public highways, streets, or roads:  state, county, and city.  For each type of public roadway, statutes govern its designation, maintenance, and discontinuance.  
21. It is well-settled in Colorado that “[i]t devolves upon boards of county commissioners, and power to that end is granted by statute, to establish, maintain, and keep public [county] roads open for travel.”  Leach v. Manhart, 96 Colo. 397, 400, 43 P.2d 959, 960 (1935).  This authority includes the power to discontinue public roads.  Switzer v. Board of County Commissioners, 70 Colo. 563, 564-65, 203 P. 680, 681 (1922).  The same principles apply to the authority of the Colorado Department of Transportation with respect to the state highway system and to a city, city and county, or incorporated town with respect to the city street system.  
22. Pursuant to §§ 43-2-101, C.R.S., there is a state highway system.  Pursuant to § 43-2-102, C.R.S., the Colorado Department of Transportation constructs and maintains the roads that comprise the state highway system.  
23. The crossing is located in Colorado.  Complainant neither asserted nor established that the Colorado Department of Transportation has designated the street or road at the crossing as part of the state highway system.  In addition, even assuming such a designation, Complainant did not establish that he is authorized to bring the Complaint on behalf of Colorado Department of Transportation.
  

24. Pursuant to §§ 43-2-108 and 43-2-109, there is a system of county roads comprised on primary county roads and secondary county roads.  Pursuant to §§ 43-2-110 and 43-2-111, C.R.S., the board of county commissioners selects the roads that constitute the county road system.  In addition, pursuant to § 43-2-110(1)(a), C.R.S., following selection of the roads, the board of county commissioners adopts the official map of the county road system.  

25. The crossing is located in Gilpin County, Colorado.  Complainant neither asserted nor established that Gilpin County, Colorado has designated the street or road at the crossing as part of the county road system.  In addition, even assuming such a designation, Complainant did not establish that he is authorized to bring the Complaint on behalf of Gilpin County, Colorado.  
26. Pursuant to § 43-2-123, C.R.S., each city, city and county, and incorporated town in Colorado must have a city street system.  Pursuant to § 43-2-125(1), C.R.S., the city street system consists of arterial streets and local service streets.  Pursuant to § 43-2-125, C.R.S., to designate the arterial streets within the city street system, the city council, the local governing body, or a designated officer (local authority) adopts the official map of the arterial street system.  

27. The crossing is located in or near Rollinsville, Colorado.  Complainant neither asserted nor established that Rollinsville is a city or an incorporated town.  If Rollinsville is not a city or incorporated town, then the Board of County Commissioners of Gilpin County, and not the local authority, establishes or discontinues the public roads in Rollinsville.  

28. Assuming for purposes of this discussion only that Rollinsville is a city or an incorporated town, Complainant neither asserted nor established that Rollinsville has designated the street or road at the crossing as an arterial street or a local service street.  In addition, even assuming such a designation, Complainant did not establish that he is authorized to bring the Complaint on behalf of Rollinsville.  

29. Based on the foregoing, Complainant has not established that he had a legally protected or cognizable interest, as contemplated by statutory or constitutional provisions, in the subject matter of this proceeding.  The ALJ finds that Complainant lacks standing to bring the Complaint.  The ALJ will grant the Motion insofar as it asserts Complainant’s lack of standing.  
30. As Complainant lacks standing to bring this Complaint, the Commission cannot address the merits of the Complaint and, therefore, cannot dismiss the Complaint with prejudice.  Consequently, the ALJ will dismiss the Complaint without prejudice.  
B. Commission subject matter jurisdiction.  
31. In its Motion, UPRR argues that the Commission lacks subject matter jurisdiction over the Complaint and that the Commission must dismiss the Complaint with prejudice.  Complainant disagrees and requests that the Commission deny the Motion.  

32. “Subject matter jurisdiction concerns the authority of the [Commission] to decide a particular matter.”  In re Marriage of Haddad, 93 P.3d 617, 619 (Colo. App. 2004).  When considering a motion to dismiss based on lack of subject matter jurisdiction, the following principles apply:  Once subject matter jurisdiction is raised, the complainant bears the burden of proving the existence of the Commission’s jurisdiction to decide the case or claim.  Medina v. Colorado, 35 P.3d 443, 452 (Colo. 2001); Pfenninger v. Exempla, Inc., 12 P.3d 830, 833 (Colo. App. 2000).  A complainant may meet this burden by a prima facie showing of threshold jurisdiction.  Pioneer Astro Industries, Inc. v. District Court, 566 P.2d 1067, 1068 (Colo. 1977).  The complaint’s “allegations have no presumptive truthfulness[.]”  Medina, 35 P.3d at 452 (internal quotation marks and citation omitted).  If necessary to resolve a motion, the Commission may consider evidence outside the complaint.
  Smith v. Town of Snowmass Village, 919 P.2d 868, 871 (Colo. App. 1996).  The Commission may weigh the evidence, whether adduced at a hearing or provided in writing, to “satisfy itself as to the existence of its power to hear the case.”  Trinity Broadcasting of Denver, Inc. v. City of Westminster, 848 P.2d 916, 925 (Colo. 1993).  Finally, if a complainant fails to establish that the Commission has subject matter jurisdiction, the Commission must dismiss the complaint or claim.  City of Boulder v. Public Service Company of Colorado, 996 P.2d 198, 203 (Colo. App. 1999).; see also Colo.R.Civ.P. 12(h) (“Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action” (emphasis supplied)).  
33. With respect to determining subject matter jurisdiction, Colorado courts have provided this additional guidance:  

Subject matter jurisdiction is defined as [the Commission’s] power to resolve a dispute in which it renders judgment.  …  [The Commission] has subject matter jurisdiction if the case is one of the type of cases that the [Commission] has been empowered to entertain by the sovereign from which the [Commission] derives its authority.  …  Whether [the Commission] possesses such jurisdiction is generally only dependent on the nature of the claim and the relief sought.  …  It is the facts alleged and the relief requested that decide the substance of a claim, which in turn is determinative of the existence of subject matter jurisdiction.  
Brown v. Silvern, 141 P.3d 871, 873 (Colo. App. 2005) (internal quotations and citations omitted).  

34. The Commission derives its authority from article XXV of the Colorado Constitution and, with respect to the crossing at issue here, from § 40-4-106, C.R.S.  
35. Article XXV of the Colorado Constitution states:  

In addition to the powers now vested in the General Assembly of the State of Colorado, all power to regulate the facilities, service and rates and charges therefor, including facilities and service and rates and charges therefor within home rule cities and home rule towns, of every corporation, individual, or association of individuals, wheresoever situate or operating within the State of Colorado, whether within or without a home rule city or home rule town, as a public utility, as presently or as may hereafter be defined as a public utility by the laws of the State of Colorado, is hereby vested in such agency of the State of Colorado as the General Assembly shall by law designate.  

Until such time as the General Assembly may otherwise designate, said authority shall be vested in the Public Utilities Commission of the State of Colorado; provided however, nothing herein shall affect the power of municipalities to exercise reasonable police and licensing powers, nor their power to grant franchises; and provided, further, that nothing herein shall be construed to apply to municipally owned utilities.  

By its plain language reference to policy powers, this constitutional provision does not limit or otherwise affect the authority of counties and local authorities with respect to the declaration of, maintenance of, and discontinuance of public roadways within their jurisdictions.  
36. Pursuant to § 40-4-106(1), C.R.S., the Commission is empowered to require public utilities to maintain and to operate their facilities in such a manner as to promote and to safeguard the health and safety of their employees, passengers, customers, and the public.  More specifically, § 40-4-106(2)(a), C.R.S., states:  


The commission has the power to determine, order, and prescribe, in accordance with the plans and specifications to be approved by it, the just and reasonable manner including the particular point of crossing at which the tracks or other facilities of any public utility may be constructed across the facilities of any other public utility at grade, or above or below grade, or at the same or different levels, or at which the tracks or other facilities of any railroad corporation may be constructed across any public highway at grade, or above or below grade, or at which any public highway may be constructed across the tracks or other facilities of any railroad corporation at grade, or above or below grade and to determine, order, and prescribe the terms and conditions of installation and operation, maintenance, and warning at all such crossings that may be constructed, including the posting of personnel or the installation and regulation of lights, block, interlocking, or other system of signaling, safety appliance devices, or such other means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.  
(Emphasis supplied.)  The plain statutory language permits the Commission to take actions reasonable and necessary to the purpose, end, and intent that accidents may be prevented and the safety of the public may be promoted at a crossing of any railroad tracks across any public highway or roadway.  

37. The Commission is an administrative agency whose function is to regulate within the parameters established by the Colorado Constitution and the statutes.  Colorado Office of Consumer Counsel v. Mountain States Telephone and Telegraph Company, 816 P.2d 278, 283 (Colo. 1991); City of Montrose v. Public Utilities Commission, 629 P.2d 619, 622 (Colo. 1981).  The Commission is aware that its jurisdiction is circumscribed by statute and, in that regard, has held that “to the extent the complaint raises non-regulatory issues ..., the Commission does not possess jurisdiction over those claims.”  Decision No. C03-0801 at ¶ 4.
  
38. The Commission is not the functional equivalent of, and does not have the authority afforded to, a Colorado Constitution article III court, which has general jurisdiction over common law claims and which may award equitable and legal remedies, including injunctive relief.  See, e.g., Paine, Webber, Jackson & Curtis, Inc. v. Adams, 718 P.2d 508, 513 (Colo. 1986) (powers of article III courts and of statutory courts).  The Colorado Supreme Court has held consistently that the Commission does not possess general jurisdiction,
 that the Commission may not entertain common law claims,
 and that the Commission may not create remedies that are not authorized by statute.
  
39. The Complaint involves neither an alleged violation of state law that implicates an area within the Commission’s jurisdiction nor an asserted violation of a Commission rule or order.  The Complaint rests on UPRR’s alleged closing of a public road without authorization, and Complainant seeks to have the Commission issue a mandatory injunction that requires Respondent to “return the crossing to the Public” and to “prohibit commercial activity by others on public land.”  Response at 1.  Based on the controlling authority cited, the Commission lacks the subject matter jurisdiction to consider the Complaint.  
40. In addition, as discussed above, Complainant has not established that the crossing is a public highway, street, or road.  The Commission’s jurisdiction extends to a crossing of railroad facilities and an already-designated public highway, street, or road.  
41. The Commission lacks the authority to designate a public highway, street, or road.  By statute and as discussed above, that authority rests with the Colorado Department of Transportation (for the state highway system), with the appropriate board of county commissioners (for the county road system), and with the appropriate local authority (for the city street system).  
42. If Complainant seeks a formal determination on the issue of whether the street or road at the crossing is public or private, Complainant may commence, in an appropriate court, an action to declare the crossing to be a public road.  Staley v. United States, 168 F. Supp. 2d 1209, 1214-15 (D. Colo. 2001) and cited Colorado authorities.  In addition, Complainant (a) may inquire of the appropriate governmental entity whether the street or road at the crossing is a designated public highway, road, or street; and (b) if it is not, may request the appropriate governmental entity to designate the crossing as a public highway, road, or street.  
43. Based on the foregoing, the ALJ finds that Complainant has failed to meet his burden of proof to establish the Commission’s subject matter jurisdiction with respect to the Complaint.  The ALJ will grant the Motion.  
44. As the Commission does not have subject matter jurisdiction, the Commission cannot address the merits of the Complaint and, therefore, cannot dismiss the Complaint with prejudice.  Consequently, the ALJ will dismiss the Complaint without prejudice.  

C. Failure to State a Claim.  

45. In its Motion, UPRR argues that the Complaint fails to state a claim upon which relief can be granted and that the Commission must dismiss the Complaint with prejudice.  Complainant disagrees and requests that the Commission deny the Motion.  

46. Given that the Complainant lacks standing and that the Commission lacks subject matter jurisdiction, the ALJ does not reach this third basis for the Motion.  The ALJ’s failure to address this issue is not, and is not intended to be, any indication with respect to the merits of this asserted basis for dismissal.  
47. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER 

A. The Commission Orders That: 

1. Consistent with the discussion above, the Motion to Dismiss the Complaint with Prejudice is granted, in part.  
2. Consistent with the discussion above, the Complaint filed on September 26, 2012 by Steven B. Roszell is dismissed without prejudice.  
3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, either that party must request, and must pay for, a transcript to be filed or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

5. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission, for good cause shown, permits this limit to be exceeded   
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge



�  This basis rests on Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 12(b)(5).  


�  This basis rests on Colo.R.Civ.P. 12(b)(1).  


�  In the Motion at ¶ 2, UPRR erroneously cites this statute as § 40-4-406, C.R.S.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  Complainant does not address the standing issue directly.  


�  With respect to the Commission’s subject matter jurisdiction, see discussion infra.  


�  In this case, that evidence is found in the documents appended to the Motion and to the Response.  


�  This Decision was issued on July 2, 2003 in Docket No. 03F-146T, Larry Gordon v. ITD Communications, et al.  


�  Intermountain Rural Electric Association v. Colorado Central Power Company, 307 P.2d 1101, 1104-05 (Colo. 1957); Public Utilities Commission v. Manley, 60 P.2d 913 (Colo. 1936) (PUC’s statutory authority not that of article III court); People v. Swena, 296 P. 271, 272 (Colo. 1931); People ex rel. Hubbard v. Public Utilities Commission, 178 P. 6, 14-15 (Colo. 1918).  


�  Public Service Company of Colorado v. Van Wyck, 27 P.3d 377, 384-85 (Colo. 2001); People v. Swena, 296 P. 271, 272 (Colo. 1931).  


�  Haney v. Public Utilities Commission, 574 P.2d 863, 864-65 (Colo. 1978).  
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